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) Docket No. 00-AFC-1








) 

Application for Certification for the       

) CARE’s Data Request on the
Contra Costa Power Plant Unit 8 
              
) Motion for a Hearing or Workshop on







) Public Participation Pursuant CEQA







)








)

RE:  
CONTRA COSTA POWER PLANT UNIT 8 

Pursuant to Title 20, California Code of Regulations, section 1716, CAlifornians for Renewable Energy, Inc. (CARE) requests the information specified in the enclosed data requests.  The information requested is necessary to: 1) more fully understand the projects, 2) assess whether the facilities will be constructed and operated in compliance with applicable regulations, 3) assess whether the projects will result in significant environmental impacts, 4) assess whether the facilities will be constructed and operated in a safe, efficient and reliable manner, and 5) assess potential mitigation measures.

This set of data requests is being made in the areas of public participation and intervenor funding.  Written responses to the enclosed data requests are due to the CARE on or before January 22, 2001, or at such later date as may be mutually agreed.  

If you are unable to provide the information requested, need additional time, or object to providing the requested information, please send a written notice to CARE, within 15 days of receipt of this notice.  The notification must contain the reasons for not providing the information, the need for additional time and the grounds for any objections (see Title 20, California Code of Regulations section 1716 (e)).

If you have any questions regarding the enclosed data requests, please call me at (408) 325-4690.







Sincerely,
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Background:

 

On December 6, 2000, CARE filed its Motion for a Hearing or Workshop on Public 

Participation Pursuant to CEQA.  According to CARE, the “purpose of the hearing or 

workshop being to resolve “an irreconcilable conflict” between CEQA 

[California 

Environmental Quality Act] and the Warren

-

Alquist Act in regards to the public 

participation process.”

 

 

This Committee notes that CARE filed a similar motion in the Metcalf Energy Center 

Application for Certification proceeding (99

-

AFC

-

3).  The

 Committee in that proceeding 

denied CARE’s motion on September 13, 2000.

 

 

Committee Questions:

 

While the Metcalf ruling may be dispositive, the Contra Costa AFC Committee seeks 

additional information from CARE with regard to its Motion.  Under the overar

ching 

question of what is a hearing or workshop on CARE’s motion to accomplish, the 

Committee asks CARE to address the following:

 

 

·

 

What are the specific CEQA “rights” which are not being afforded public 

participants in the Energy Commission’s Contra Costa 

proceeding, now and 

for the duration of the case?  List any references to CEQA, itself, in the 

Public Resources Code or the CEQA guidelines.

 

·

 

Does CARE have any legal references authorizing the Energy Commission 

to fund intervenor participation?  

 

 

Deadlin

e for Response:  

December 27, 2000

 

To more fully develop the rationale underlying the Motion, the Committee requests that 

CARE clarify and support its Motion with responses to the above questions in writing on 

or before December 27, 2000.

 

 

Comments by Oth

er Parties:

 

To assure the orderly consideration of CARE’s Motion, the Committee requests that any 

other party withhold comments on the matter until CARE provides the requested 

responses.

 

 

Help:

 

 

(916) 654

-

4489

 

If you need information concerning public par

ticipation, please contact Roberta 

Mendonca, the Energy Commission’s Public Adviser, at (916) 654

-

4489, toll free in 

California at (800) 822

-

6228, or by e

-

mail at: 

pao@energy.state.ca.us

 

 

 

 

 

 

Dated: _

12/13/00

_______

__

 

 

 

 

 

ENERGY RESOURCES CONSERVATION

 

 

 

 

 

 

 

 

 

AND DEVELOPMENT COMMISSION

 

 

 

 

 

_______

/s/

_____________________________

 

 

_____

/s/

__________________________

 

WILLIAM J. KEESE
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Chairman and Presiding Member
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President, CARE

Enclosure

cc:  
Proof of Service

12-21-00 RESPONSE TO CEC 12-13-00 ORDER


In partial, ongoing response to your 12-13-00 orders, here are some of the questions that need be asked at any hearing, workshop or other procedural device for the disclosure, submittal and analysis of relevant information by the public.  These questions focus on the compensation or reimbursement of public participation costs:

1.
Is it essential to compensate or reimburse intervenors or other members of the public for their public participation costs? 
  The answer to this question largely hinges on the nature and scope of CEQA’s public participation requirement.

2.
What is the role, the key functions, of public participation in the CEQA review process?
  What about the political functions served by the CEQA public participation requirement?
 

3.
How do we cope with the fact that public participation’s political function under CEQA is almost completely ineffectual in a CEC proceeding because the decision makers are beyond the public’s political reach?  Is this not good reason for compensation and reimbursement of public participation costs? 

4.
Does CEQA require public participation to be both well informed (e.g., CEQA is a full disclosure statutory scheme) and meaningful or effective (i.e., has the public been given a full, fair and constitutionally adequate opportunity to influence the decision makers and otherwise participate in the overall environmental review and concurrent democratic decision making processes)?


5.
In seeking to understand the significance of public participation to the CEQA statutory scheme, how does CEQA treat violations of its public participation requirements when, because of the violations, the public is denied relevant information, or a mandatory element has not been complied with?  How does CEQA treat even minor misrepresentations about relevant matters made to the public?

6.
Are CEC proceedings uniquely complex and technical, and what does this mean to—i.e., how much does it affect, well-informed, meaningful public participation and its cost?  The whole area of the need for and participation by experts needs to be thoroughly explored to see, among other things, if present defects can be eliminated or mitigated.  For example, CARE has repeatedly informed you and requested—to no avail so far--that you address adequately the current procedure of allowing the applicant to piecemeal and dribble-in information essential to a full and fair evaluation of the project as specifically requested by, CEC staff.  CARE’s biological resources expert, Dr. Shawn Smallwood, has advised the CEC that this procedure makes it impossible and far more expensive to complete an evaluation in a thorough and timely manner.  We call upon the CEC to fully investigate and address these and related issues.  The CEC’s continual failure and refusal to do so has undermined the agency’s credibility in our eyes and the eyes of many other members of the public.

7.
Is there anything in the CEC’s files and records, or readily available to CEC staff, or within the knowledge of CEC, concerning programs for intervenor compensation or reimbursement for public participation costs, whether such awards are made by the CEC, the Public Utilities Commission or any other federal, state or local agency?  To the extent the answer to this question is in the affirmative, please consider this CARE’s request for an opportunity to inspect and copy any such documentation in the CEC’s possession under the California Public Records Act.  To the extent such information is not in the possession of or readily available to or within the knowledge of the CEC, CARE hereby respectfully demands the matter be thoroughly investigated by the CEC and its staff, and that the fruits of the investigation be made available to CARE and other members prior to and presented at a public hearing, workshop or other procedural device allowing such information to be shared with the public and to be analyzed and evaluated.  In addition, CARE hereby respectfully demands that the CEC and its staff conduct an immediate, thorough and good-faith investigation of all pertinent issues raised by CARE and other members of the public regarding public participation and its pertinent sub-issues, and other issues that include but are not limited to the availability of studies on biological resources conducted by other federal, state or local agencies, the availability of natural gas, feasible alternatives as to the location of the MEC project, etc.

8.
Having just learned of and being in the process of studying Senate Bill No. 283, which appears to establish a program for compensation or reimbursement of public participation costs in CEC proceedings, CARE respectfully demand a full explanation as to why CARE, its members, and other members of the public, were never advised of this by the Public Adviser nor anyone else.  Also, why does the 12-13-00 orders ask CARE to provide information about such programs—or the authority supporting them—without disclosing the Senate Bill 283 program when such information has always been in the CEC’s possession?  CARE respectfully demands, or repeats any previous request it may have made for a full investigation of this matter prior to its discussion at an evidentiary hearing, workshop or other information disclosure, submittal and sharing device. In addition to a comprehensive history of the CEC program, it is essential the investigation include thorough studies of other similar programs by federal, state or local agencies. 

9.
All reasons pro and con for awarding or denying public participation costs to CARE under the Senate Bill 283 or other program ever instituted or considered by the CEC.

10.
Should the CEC Public Adviser’s office be expanded to allow it to provide legal services to organizations like CARE (non-profit, public benefit corporations with members whose interests are affected by the siting, construction and operation of the MEC and similar powerplant projects) and other members of the public seeking to participate in the administrative process and concurrent political decision making proceedings?
  We should fully and fairly explore whether and how the public adviser’s office could serve to provide public services such as legal research as well as advice on key issues (e.g., the nature and scope of the right of public participation with all its sub issues), including detailed advice on how to best protect and promote CARE’s and other members of the public’s legal interests in the CEC proceedings and in any ensuing enforcement litigation?  Of course, to a great extent the performance of such expanded tasks by the Public Adviser’s office will decrease if not eliminate the need for and scope of a program for compensation or reimbursement of public participation costs.

11.
To the extent the Senate Bill 283 program has been, is or may be in place (which are all matters we have yet to adequately investigate or research), what are its good versus bad points?  What goals does it best serve, and which does it not serve at all? How does it match up with CEQA’s public participation requirements?  What is the source and what has been the history of the program, including a comprehensive analysis of its application and use in regard to particular projects and particular intervenors?  In this regard, please consider this to be CARE’s request under the California Public Records Act for an opportunity to inspect and copy all documents in the CEC’s possession relating to the Senate Bill 283 program, or any other similar program ever considered, formulated or implemented by the CEC.

12.
Does the CEC agree the legislative intent underlying the Senate Bill 283 or similar program is to allow and facilitate well informed and meaningful/effective public participation?  Is this not an admission that without the assistance of such a program public participation in CEC proceedings is not adequate?  It is essential that a full, public discussion of these important questions, based on a full and fair investigation, is carried out before, not after, project approval.

13.
To what extent, if any, does the Senate Bill 283 program, or any other program instituted or considered by CEC, create constitutional problems such as creating different classes and then treating them unequally?  For example, such a program may create a class of persons willing to become official intervenors in the CEC administrative civil litigation process and willing to comply with all CEC procedural and substantive requirements without question or objection.  The program will also create a class of persons, such as CARE and other members of the public in the present case, who seek to challenge and are unwilling to abide by CEC proceedings that ignore or violate CEQA requirements or are otherwise unlawful, unfair and even unconstitutional.  The program then treats these 2 classes differently, awarding public participation costs to one, but denying them to the other.  The $64,000 question is:  does this deprive the class discriminated against of equal protection of the law under current equal protection jurisprudence?  How about freedom of speech and association under the first amendment of the federal constitution and similar provisions of the state constitution?  Can a public agency allow or facilitate public participation based on the content of speech, so that dissenters who seek to challenge an administrative process are deprived of essential compensation/reimbursement made available to those willing to go along with it?  This area of the law should be carefully researched, and CARE respectfully demands the research be carried out as quickly as possible by the CEC, and its fruits be made available to CARE and other members of the public before a hearing, workshop or other public disclosure and participation device. 

14.
  What should the ideal program contain for compensation or reimbursement of public participation costs to CARE and other similar intervenors or organizations, as well as other members of the public interested in participating in the CEC process?  Should it follow any existing model, and if so, which and why?  Precisely what cost items should compensated/reimbursed?  What should be the compensation/reimbursement criteria?  One example comes to mind.  CARE believes reasonable limitations on the compensation/reimbursement of participation costs are appropriate, and it would be appropriate to limit the hourly fee for legal (and possibly other expert) services to the hourly rate such services are performable by agency or staff attorneys.


In closing, CARE will continue to provide information responsive to your 12-13-00 order, as well as information pertinent to the various issues that have arisen, are or will be arising in this matter.


Respectfully but not meekly yours,


CARE
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By__________________


      Michael E. Boyd, President 12/21/00
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� As we may have previously mentioned, the 12-13-00 order itself recognizes the need to deal with the subject of the compensation or reimbursement of public participation costs, as does the Senate Bill No. 283 program that just came to our attention and will be further discussed below.  CARE has demanded, will be or is hereby demanding a hearing, workshop or other procedural device that focuses on this specific sub issue of the overall public participation issue, another sub issue of which is the apparently inherent incompatibility of the CEQA and Warren-Alquist statutory scheme as presently administered by the CEC and its regulations.





� At first blush at least, the CEC administrative review process, based as it is on the Warren-Alquist Act (the Act), appears far less concerned with well-informed and meaningful public participation.  This probably has to do with the fact that the Act has a basic goal—expediting powerplant siting and construction in order to deal with the perceived and well-publicized perception.  This does not mean, however, that in some respects the Act and the CEC Regs implementing it may not have public participation requirements even stronger than CEQA’s.  If so, there is nothing precluding CARE and other members of the public from availing themselves of the stronger protection afforded by the Act.





� The emergency-like nature and scope of the energy crisis have never been fully or accurately shown and are well publicized by those who have the most to gain by the perception, and the most to spend in perpetuating and enhancing it.  This statutory goal is not shared by CEQA, the focus of which is on maximizing environmental protection, mitigating environmental harm to the fullest extent reasonably feasible, and, through the public participation requirements, enhancing the legitimacy of the accompanying political decision making process, while allowing the exercise of political power to enforce the CEQA statutory scheme and its fundamental goals.





� Of course, CEC proceedings and the resulting environmental review are required to be CEQA equivalent.  Once again, it is presumed, and the presumption is surely rebut table, that CEQA has stricter requirements.





� In essence, CEQA gives the public documentary ammunition to exert political influence on and vote out of office ecologically insensitive decision makers willing to sell-out environmental values to attain other goals, such as maximizing profits or dealing with the perceived emergency-level energy crisis.


� The starting point of such an inquiry is a precise description of the nature and scope of the functions presently performed by the Public Adviser’s office, with a comprehensive list and explanation of all matters as to which the Public Adviser’s office refuses to provide assistance to groups like CARE and o
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Background:

 

On December 6, 2000, CARE filed its Motion for a Hearing or Workshop on Public 

Participation Pursuant to CEQA.  According to CARE, the “purpose of the hearing or 

workshop being to resolve “an irreconcilable conflict” between CEQA 

[California 

Environmental Quality Act] and the Warren

-

Alquist Act in regards to the public 

participation process.”

 

 

This Committee notes that CARE filed a similar motion in the Metcalf Energy Center 

Application for Certification proceeding (99

-

AFC

-

3).  The

 Committee in that proceeding 

denied CARE’s motion on September 13, 2000.

 

 

Committee Questions:

 

While the Metcalf ruling may be dispositive, the Contra Costa AFC Committee seeks 

additional information from CARE with regard to its Motion.  Under the overar

ching 

question of what is a hearing or workshop on CARE’s motion to accomplish, the 

Committee asks CARE to address the following:

 

 

·

 

What are the specific CEQA “rights” which are not being afforded public 

participants in the Energy Commission’s Contra Costa 

proceeding, now and 

for the duration of the case?  List any references to CEQA, itself, in the 

Public Resources Code or the CEQA guidelines.

 

·

 

Does CARE have any legal references authorizing the Energy Commission 

to fund intervenor participation?  

 

 

Deadlin

e for Response:  

December 27, 2000

 

To more fully develop the rationale underlying the Motion, the Committee requests that 

CARE clarify and support its Motion with responses to the above questions in writing on 

or before December 27, 2000.

 

 

Comments by Oth

er Parties:

 

To assure the orderly consideration of CARE’s Motion, the Committee requests that any 

other party withhold comments on the matter until CARE provides the requested 

responses.

 

 

Help:

 

 

(916) 654

-

4489

 

If you need information concerning public par

ticipation, please contact Roberta 

Mendonca, the Energy Commission’s Public Adviser, at (916) 654

-

4489, toll free in 

California at (800) 822

-

6228, or by e

-

mail at: 

pao@energy.state.ca.us

 

 

 

 

 

 

Dated: _

12/13/00

_______

__

 

 

 

 

 

ENERGY RESOURCES CONSERVATION

 

 

 

 

 

 

 

 

 

AND DEVELOPMENT COMMISSION

 

 

 

 

 

_______

/s/

_____________________________

 

 

_____

/s/

__________________________

 

WILLIAM J. KEESE
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Chairman and Presiding Member

 

 

 

 

Commissioner and Associate
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		Background:

		On December 6, 2000, CARE filed its Motion for a Hearing or Workshop on Public Participation Pursuant to CEQA.  According to CARE, the “purpose of the hearing or workshop being to resolve “an irreconcilable conflict” between CEQA [California Environmental Quality Act] and the Warren-Alquist Act in regards to the public participation process.”


This Committee notes that CARE filed a similar motion in the Metcalf Energy Center Application for Certification proceeding (99-AFC-3).  The Committee in that proceeding denied CARE’s motion on September 13, 2000.






		Committee Questions:

		While the Metcalf ruling may be dispositive, the Contra Costa AFC Committee seeks additional information from CARE with regard to its Motion.  Under the overarching question of what is a hearing or workshop on CARE’s motion to accomplish, the Committee asks CARE to address the following:


· What are the specific CEQA “rights” which are not being afforded public participants in the Energy Commission’s Contra Costa proceeding, now and for the duration of the case?  List any references to CEQA, itself, in the Public Resources Code or the CEQA guidelines.


· Does CARE have any legal references authorizing the Energy Commission to fund intervenor participation?  






		Deadline for Response:  December 27, 2000

		To more fully develop the rationale underlying the Motion, the Committee requests that CARE clarify and support its Motion with responses to the above questions in writing on or before December 27, 2000.






		Comments by Other Parties:

		To assure the orderly consideration of CARE’s Motion, the Committee requests that any other party withhold comments on the matter until CARE provides the requested responses.






		Help:


(916) 654-4489

		If you need information concerning public participation, please contact Roberta Mendonca, the Energy Commission’s Public Adviser, at (916) 654-4489, toll free in California at (800) 822-6228, or by e-mail at: pao@energy.state.ca.us







Dated: _12/13/00_________




ENERGY RESOURCES CONSERVATION










AND DEVELOPMENT COMMISSION


_______/s/_____________________________

_____/s/__________________________


WILLIAM J. KEESE





MICHAL C. MOORE, Ph.D.


Chairman and Presiding Member



Commissioner and Associate Member


Contra Costa Power Project AFC Committee
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