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) 
The CEC process is a long way from providing CEQA equivalency in any sense of that requirement, particularly in regard to public participation, and there appears to be  “an irreconcilable conflict” between CEQA and the Warren-Alquist Act on this and other points, including absolutely vital elements of an adequate CEQA review.  (See Mt. Lion, 16 Cal.4th 105, 114 (claim of  “irreconcilable conflict” between CEQA and California Endangered Species Act).)  


The CEC process as presently carried out is tainted with gross unfairness, inequity and inherently fraudulent goals.  Of course, part of the frustration stems from the fact that the Commission applies environmental (particularly the analysis of immediate and long-term, as well as individual and cumulative, impacts on air, water and biological resources), engineering and the public.
 When the process gets near the end, strict time lines are imposed which create additional burdens on Intervenor and other members of the public, further hindering if not completely preventing their full and meaningful participation in a process heavily weighed in favor of an applicant with virtually unlimited resources whose only excuse for piecemealing the required information is to use it as a tactic to avoid or minimize opposition.  This is accompanied by the CEC’s well-publicized emphasis on the policy of expediting the siting and approval of powerplant projects.  


This is a recipe for ecological disaster being carried out without adequate legislative knowledge or approval.  In other words, if the goal is to fully exempt the powerplant siting process from CEQA--meaning that crisis conditions are so bad we should blindly sacrifice irreplaceable environmental resources for the unproven benefits of creating new, unregulated energy markets--this policy decision should be made by the Legislature.  The Legislature can make the policy decision by simply making powerplant siting and licensing projects exempt from CEQA review, as the Legislature has the power to do (Napa Valley Wine Train, Inc. v. Public Utilities Commission (1990) 50 Cal.3d 370, 376; Sagas v. McCarthy (1986) 176 Cal.App.3d 288, 299), and as the Legislature has done for a multitude of specific types of project.  (See, generally, CEQA §§ 21080(b), 21080.01 - 21080.08, 21080.7 - 21080.33.)  Indeed, to accomplish the goal of fully exempting the powerplant siting process from CEQA review, all the Legislature needs to do is amend and expand an existing, partial statutory exemption specifically granted to public agencies (e.g., the CEC) for specified actions on projects  “relating to any thermal powerplant site or facility ...”  (CEQA § 21080(b)(6).) 



Providing a full CEQA exemption through the legislative process, rather than in the underhanded manner presently being allowed by the CEC process, would enable the citizens of this state to have a voice in the matter.  It would also allow a full investigation and discussion of such relevant factors as the actual existence, nature and extent of the so called energy crisis which purportedly compels the blind destruction of irreplaceable ecological resources, as well as other related topics such as revisiting the decision to completely deregulate the electric power production market and leave vital policy decisions in the hands of politically insulated state agencies and the multi-national corporations seeking to profit from the situation.


In addition to greatly increasing my cost of public participation, the existing CEC process, which, among other things (without limitation), includes piecemealing the public disclosure of information vital to an adequate CEQA review, also makes it extremely difficult if not virtually impossible to intelligently determine if and when to retain additional experts to continue participating in the ongoing review process in a knowing and meaningful manner.  As it stands, this is a clear violation of the strong CEQA right of public participation which will undoubtedly continue, and most probably get worse, unless immediate steps are taken to rectify it--assuming, of course, that such steps are feasible.


Intervenor wishes to participate to carry out this activity, which is protected by the first amendment of the federal constitution.  These rights may not be impinged upon by procedural requirements that are not reasonable in light of all pertinent circumstances, not least of which is Intervenor's lack of resources to properly participate, and your refusal to provide those resources, in whole or in part. Irrespective of the barriers (technical as well as procedural) to Intervenor’s meaningful and informed participation a “good faith effort” will herein be made to provide a Pre-hearing Conference Statement.  Intervenor, in behalf of myself, and on behalf of the public, raise these issues to compel the CEC to comply with the procedural due process protections of sections 1085 and 1094.5 of the Code of Civil Procedure, Article I, section 7 of the California Constitution and the Fourteenth Amendment of the United States Constitution, the Supremacy Clause of Article VI of the United States Constitution, and the Public Trust Doctrine in order to assure that (1) this Project's adverse impacts are fully disclosed, evaluated and, where feasible, mitigated, (2) the need (or lack thereof) for this Project is fairly presented and assessed, (3) reasonable alternatives to this Project are given full and fair consideration, and (4) Intervenor and the public are afforded their constitutionally-protected right to a fair hearing untainted by prejudice, bias and the exclusion of evidence refuting the claimed urgent need for this Project

Compliance and General Conditions

The applicant's ability or willingness to comply with conditions to project approval, mitigation measures and similar obligations depending in large part on the good faith of the applicant to carry out even if left unsupervised.  The applicants pre-hearing brief should include beefed up or additional monitoring measures to assure compliance given the applicant's prior legal difficulties and other conduct indicating the applicant may not fully discharge its duties in a good-faith manner.  Intervenor will provide evidence of the applicant’s poor track record of complying with the Conditions of Operation of the GWF owned and operated Thermal Energy Development Corporation facility, and other GWF owned and operated facilities in the state of California. Intervenor requests adequate time for further discovery on these matters, which may require subpoena of GWF employees at this facility and other energy facilities in the state. Intervenor does not have adequate time to prepare written testimony on these and other technical matters in the seven day time frame specified in your January 30, 2002 Order and I hereby object to such. Intervenor requests an opportunity to provide a more extensive list of witnesses, and evidentiary hearing time of up to eight hours on these two topic areas.

Air Pollution Impacts

Intervenor will provide evidence of the applicant’s poor track record of complying with the Conditions of Operation of the GWF owned and operated Thermal Energy Development Corporation facility, and other GWF owned and operated facilities in the state of California. Intervenor requests adequate time for further discovery on these matters, which may require subpoena of GWF employees at this facility and other energy facilities in the state, along with investigations of public records of past and ongoing violations. Intervenor does not have adequate time to prepare written testimony on these and other technical matters in the seven day time frame specified in your January 30, 2002 Order and I hereby object to such. Intervenor requests an opportunity to provide a more extensive list of witnesses, and evidentiary hearing time of up to eight hours on this topic area. Some of the area’s requiring further discovery and analysis include but are not limited to:

1. Existing ambient air conditions for criteria pollutants (e.g. NOx, CO, VOC, SOx, & PM) and Toxic Air Contaminants (TACs). 

2. Efficiency of emission control technology (i.e.; SCR vs. SCONOx) and compliance with Federal Lowest Achievable Emission Rates (LAER) requirements

3. The effect of partial loads (start-up/shut-down) on criteria pollutant and TAC emissions

4. Regional air modeling for existing meteorological conditions such as inversion layers and ground level pollutants

5. Cumulative impacts of Thermal Energy Development Corp and Owens-Brockway Co on local and regional air emissions in combination with the operation of the proposed plant.

Public Health

Intervenor will provide evidence of the local and regional cumulative impacts of emissions from the project on public health. Intervenor requests adequate time for further discovery on these matters. Intervenor does not have adequate time to prepare written testimony on these and other technical matters in the seven day time frame specified in your January 30, 2002 Order and I hereby object to such. Intervenor requests an opportunity to provide a more extensive list of witnesses, and evidentiary hearing time of up to eight hours on this topic area. Some of the area’s requiring further discovery and analysis include but are not limited to:

1. Effects of ambient air conditions on public health including asthma, risk of cancer, and human mortality attributable to particulate matter exposure.

2. Effects of plant emissions cumulative as well as project specific on public health including asthma, risk of cancer, and human mortality attributable to particulate matter exposure.

3. Effects and adequacy of the applicant’s and Commission’s health risk assessment in regards to partial load emissions from the plant.

4. Adequacy of the analysis regarding the location and effect on sensitive receptors.

Biological Resources
Intervenor will provide evidence of the local and regional cumulative impacts of emissions and water usage from the project on biological resources. Intervenor requests adequate time for further discovery on these matters. Intervenor does not have adequate time to prepare written testimony on these and other technical matters in the seven day time frame specified in your January 30, 2002 Order and I hereby object to such. Intervenor requests an opportunity to provide a more extensive list of witnesses, and evidentiary hearing time of up to four hours on this topic area. At this time Intervenor plans to retain the biological consultant services of Dr. Shawn Smallwood to perform a site survey and independent analysis of biological resource impacts.

Land Use
Intervenor will provide evidence of non-compliance with Laws Ordinances Regulations and Standards (LORS) governing land use of the proposed project. Intervenor requests adequate time for further discovery on these matters. Intervenor does not have adequate time to prepare written testimony on these and other technical matters in the seven day time frame specified in your January 30, 2002 Order and I hereby object to such. Intervenor requests an opportunity to provide a more extensive list of witnesses, and evidentiary hearing time of up to eight hours on this topic area. At this time Intervenor plans to retain the assistance of the County and City in preparing the administrative record in this matter. Intervenor wishes to call Chuck Tuso (adjacent property owner) as an expert witness on proposed land-use for the area.

Visual Impacts
Intervenor will provide evidence of the local impacts of the project on visual resources. Intervenor requests adequate time for further discovery on these matters. Intervenor does not have adequate time to prepare written testimony on these and other technical matters in the seven day time frame specified in your January 30, 2002 Order and I hereby object to such. Intervenor requests an opportunity to provide a more extensive list of witnesses, and evidentiary hearing time of up to four hours on this topic area. 

Water Resources
Intervenor will provide evidence of the local and regional cumulative impacts of water usage from the project on biological resources, agricultural use, socioeconomic, and adjacent planned housing development. Intervenor requests adequate time for further discovery on these matters. Intervenor does not have adequate time to prepare written testimony on these and other technical matters in the seven day time frame specified in your January 30, 2002 Order and I hereby object to such. Intervenor requests an opportunity to provide a more extensive list of witnesses, and evidentiary hearing time of up to three hours on this topic area. Intervenor wishes to call Chuck Tuso (adjacent property owner) as an expert witness on water resources for the area.
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	� In terms of the cost of public participation, the scope of the CEC review is simply overwhelming to a citizen Intervenor that must rely on personal funding to retain the experts to properly participate.  To a multi-national corporation such as GWF, on the other hand, the expense is merely a tax-deductible cost of doing business that probably doesn’t even make a noticeable dent to corporate coffers. 
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