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The 11-30-00 Staff report on the proposed amendment to the Los Medanos Energy Center AFC explicitly states (emphasis added):





“The original Application for Certification (AFC) described, and the Commission Decision permitted, a power plant that will generate a nominal 500 MW. All Commission power plant decisions refer to nominal capacity because generating capacity can only be estimated prior to operation. It is only when fully operational, that generating capacity can be measured.





The amendment request proposes several changes to the conditions of certification, the foremost of which is equipment modifications (an increase in the size of the duct burners), which would increase generating capacity. In general, nominal capacity is based on manufacturers representations. A more precise generating capacity can be estimated when location (altitude, temperature, humidity), the incorporation of cogeneration, the employment of auxiliary firing, etc., are also included. This analysis included these calculations. Generating capacity of the Los Medanos Energy Center, as currently permitted without the larger duct burners, is approximately 530 MW (at average temperatures) and 546 (based on maximum power output). 





The Power plant siting regulations specify that equipment modifications, which result in an increase in capacity of 50 MW or greater, trigger a new AFC process. The focus of this Commission staff analysis is the incremental increase in output. Commission staff concludes that the proposed equipment modifications would result in an incremental generating capacity increase of approximately 29 MW or 17 MW depending on ambient air conditions, and that a new AFC procedure is not required.





Air Quality


The proposed equipment modifications would result in increased emissions. The Bay Area Air Quality Management District (District) has reviewed the amendment request and has issued a draft regulatory analysis for the proposed changes to the air permit conditions. The District s draft analysis is favorable to the changes with the condition that Calpine provide additional offsets to comply with District rules and regulations. Calpine owns sufficient emission reduction credits (generated from emission reductions at an Antioch facility) to satisfy this requirement.”





If the CEC accepts these statements at face value, the applicant will be allowed to  “piecemeal” the overall activity it proposes to engage in.  That overall activity consists of nothing less than the total, ultimate expansion of powerplant capacity.  The expansion must include what is reasonably foreseeable in the future, as well as what is presently proposed or anticipated.  Breaking down the overall actual and potential expansion (the  “project”) in the manner proposed by the applicant is a statutory evasion tactic strongly forbidden under CEQA because it results in the  “chopping up [of] a proposed project into bite-size pieces which, individually considered, might be found to have no significance on the environment but which when considered in their entirety may have profound significance.”  (Kings County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 716 (internal quotation marks and citations omitted).)   Because piecemealing undermines the CEQA statutory scheme and its foremost principle of maximizing environmental protection while avoiding or mitigating environmental harm to the fullest extent reasonably possible, the California  Supreme Court struck down this statutory evasion tactic early in CEQA’s history.�  (Bozung v. Local Agency Formation Commission (1975) 13 Cal.3d 263, 283-84.)  The same rule applies to CEC proceedings, which are required to be equivalent to and include CEQA.





In the present case, we have a chopping up of the statutory duty to provide required information in a new AFC (including impacts from air emission  on public health, and associated impacts on environmental justice populations),� into bite-size pieces that trivialize the nature and scope of the proposed project.  In addition, the applicant’s piecemealing tactic is unfair to the public and to citizen groups with limited resources such as CARE.  It forces us to respond without requiring a comprehensive analysis by the applicant, and without providing structure or finality to the open-handed process.�  These additional burdens on CARE and other members of the public further hinder, if not completely prevent, full and meaningful public participation in the administrative process as required by CEQA.  The detriment and the unfairness are especially onerous because the process is already heavily weighed in favor of an applicant with virtually unlimited resources.  By accident or intent, the applicant’s piece-by-piece production of the required information essential to the evaluation of the project has the effect of limiting public participation, precluding opposition, preventing the issues from being decided upon their true merits, and preventing you from meeting your statutory requirement to produce a new AFC in this case.  The lack of a comprehensive analysis provided by the AFC process (such as it is) risks serious error in the process.  We respectfully request that this be added as an amendment or supplement to CARE’s original OCR complaint.


	As we also noted in the MEC proceedings, in addition to greatly increasing the cost of public participation, the existing process also makes it extremely difficult if not virtually impossible to intelligently determine if and when to retain additional experts to continue participating in the ongoing review process in an informed and meaningful manner.  As it stands, this is a clear violation of the strong CEQA right of public participation.  





Irrespective of the grave defects previously mentioned, CARE will avail itself of, and make a good-faith attempt to participate in, the November 30, 2000,  “workshop.”  We will provide expert testimony on newly approved EPA emission control SCONOx technology from Mr. Greg Gilbert of Goal Line Environmental Technologies (ggilbert@glet.com). It is our contention that Mr. Gilbert’s information constitutes new evidence of more efficient mitigation measures for air emissions from this project.   Pursuant to CEQA, prior to receipt of the Operating Permit for this project, this new evidence must be fully investigated and evaluated, and the applicant must be required to adopt this feasible and more efficient mitigation.


   


	We thank you kindly for your immediate attention to this matter.


�EMBED PBrush���


	Michael E. Boyd President, CARE 11-30-00


� To assure that the statutory goals are met, the environmental review required by the CEQA statutory scheme must be commenced as early as reasonably possible in the development process, at a point where genuine flexibility remains to consider alternatives and modify a project’s design and operations to avoid or mitigate environmental harm.  This same principle obviously applies to other statutory schemes that include or share similar legislative goals.


  


� See http://www.calfree.com/OCRDelta.html for CARE’s 4-18-00 to the EPA Office of Civil Rights Compliant alleging discrimination by the CEC, BAAQMD, and CARB in their permitting of the Delta Energy Center 98-AFC-1, and the Los Medanos Energy Center 98-AFC-3.





� CARE raised similar public participation and procedural unfairness concerns in the MEC (Docket No. 99-AFC-3) proceedings.  This includes statements by our biological resources expert, Dr. Shawn Smallwood, pointing how difficult, time-consuming, inefficient and expensive it is to have to wait and respond to vital information provided by the applicant on a piecemeal, ongoing basis.  By this reference, we incorporate all comments submitted by Dr. Smallwood, as well as all comments submitted by CARE on the subjects of public participation and procedural/substantive unfairness, in the MEC proceedings.  Please let us know immediately if you reject this attempt to incorporate these materials by reference without having to resubmit them.  Your failure to so advise us will be deemed an acceptance of our incorporation by reference from materials already in CEC files.  
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