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) Staff’s Witness Kisabuli on Noise 
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CARE is very concerned with the independence of the CEC staff manager in this project Paul Richins, which is a proper subject for investigation, consideration and evaluation in the upcoming evidentiary hearing as well as the remainder of the fatally flawed CEC administrative review process for the MEC powerplant, CEC's failure or refusal to allow staff witnesses with first hand knowledge of potentially admissible evidence affecting or concerning critical issues such as public participation, are examples of the CEC's established trend of taking action without any consideration whatsoever of the right of well-informed and meaningful/effective public participation.  


This issue is of sufficient concern that Commissioner Moore raised this in voting to approve the Delta Energy Center (98-AFC-3). The February 9, 2000 transcript
 of this hearing defines the Commissioner’s view as follows:

25 COMMISSIONER MOORE: Mr. Chairman, I'm

1 going to second the motion, and I have a comment

2 in general on the process, and that is one which

3 I've discussed at some length with Commissioner

4 Laurie in rumination’s about the siting process.

5 And that is that it's clear to me that

6 in statute and in intent, the people that do or

7 should represent the People of California, the

8 general citizen, are our Staff. That's why

9 they're there. So in a sense, the expertise that

10 is represented by our Staff and by their -- the

11 subdivisions of that Staff when they get assigned

12 to a project, that professional talent and

13 expertise is there not to represent the developer,

14 not to back stop the developer, but in fact, in the

15 most polite or political way that I can say it, is

16 to be antagonistic to the developer, to the point

17 where the truth is out on the table, the right

18 decision is out on the table; that the facts and

19 the actors have been interrogated to the point

20 where they reveal the final plan, the best plan,

21 and that it is the one that emerges.

22 Our Staff have no role, none, except to

23 represent the public to the fullest and best of

24 their ability. And in that sense, when they're

25 doing their job, when they are committed to that

1 process in public, that's the reason that an

2 Intervenor can be expected to bring their own

3 resources to bear on something like this, and that

4 they, the public, can rely on the servants of the

5 public agency to do their work.

6 So, and the Committee, I know, has gone

7 through at tremendous process to get us to this

8 point today, and I would simply say that they've

9 relied on the Staff to do their job and represent

10 the public. And in that context, I can

11 responsibl  second this motion, and commend the

12 Committee for taking this to fruition and to the

13 actors for going the extra mile in completing the

14 tasks and completing the requirements to get us to

15 today.

16 I believe the public purpose has been

17 served, and that may be there is just a

18 miscommunication about who represents whom in the

19 process, and perhaps we, as Presiding Members in

20 the upcoming cases can make that clearer. But

21 there is a role for Intervenors, and there is a

22 role for our professional Staff to represent the

23 public.

24 Thank you . 

Examples are plentiful and establish a discernible trend having the very opposite effect than encouraging and facilitating public participation that is both well informed and meaningful, as strictly required by CEQA if not the Warren-Alquist Act.  A critical question that needs to be analyzed in these administrative proceedings is whether this strong anti-public participation bias is due to the fact that under CEC regulations CEC staff is considered an independent litigant with interests that are often if not always adverse to those of other party-litigants, such as intervenors and other members of the public seeking to participate in a process that by its very nature (e.g., the imposition of a formal civil litigation process derived from public agency disciplinary proceedings that have little if any concern whatsoever with public participation) is already heavily weighed heavily against full participation by the lay public with limited resources.

The examples also include, the recent request for Intervenor Ajlouny to make staff witness Kisabuli available for cross-examination, at the November 30, 2000 Pre-hearing conference
.

16 MR. AJLOUNY: Yes. I have a concern in

17 this. Again, because I did not receive the

18 Prehearing Statement document from the Staff, and

19 I think when you find out that I was omitted from

20 that list, or never put on that list, you'll see

21 that it's true, because I'm not here to mislead

22 anybody.

23 I find it surprising, and I wish I knew

24 the guy's name. I see Staff, and it says Rosen

25 and Baker, for the witness. And I know this guy.

1 I'll just say he has a heavy accent. I think his

2 name starts with a K. Okay.

3 MR. RICHINS: Kisabuli.

4 MR. AJLOUNY: What?

5 HEARING OFFICER VALKOSKY: Okay, let's

6 keep all comments directed where you can pick them

7 up for the recording, okay?

8 MR. AJLOUNY: Okay. Well, I guess I

9 didn't know who it was, but he's the one that was

10 -- okay. First of all, noise has always been a

11 concern of mine.

12 HEARING OFFICER VALKOSKY: Okay.

13 MR. AJLOUNY: And I've been very

14 involved with the noise and working and asking

15 questions. And he was the one that did the PSA,

16 and I find it shocking that he's not even a

17 witness, because I have a lot of questions on his

18 first initial --

19 HEARING OFFICER VALKOSKY: Okay. Is --

20 is -- did Kisabuli do the Noise analysis on the

21 Staff Assessment?

22 MS. WILLIS: Mr. Kisabuli did the

23 Preliminary -- worked on the Preliminary Staff

24 Assessment. But Alan Rosen is our witness that

25 prepared the Final Staff Assessment, which is our

1 testimony. Mr. Baker -- Mr. Rosen is a

2 consultant, and Mr. Baker is the Staff person who

3 is, I guess, basically in charge of making sure

4 that testimony gets in the record.

5 MR. AJLOUNY: Well -- well, Mr.

6 Valkosky, I mean, I'm trying to make this smooth

7 and easy. I need to know what your position is.

8 I feel very strong, I've been very involved, many

9 conversations, trying to find out about noise.

10 And I have a big concern of Mr. K, I'll say, not

11 being the witness.

12 Now, I'll just --

13 HEARING OFFICER VALKOSKY: Why is that?

14 MR. AJLOUNY: Because I was involved in

15 -- I remember even at a workshop asking him

16 questions about the timing of when you do a --

17 when you do the analysis, and, you know, what

18 things are -- what kind of mitigation. And -- and

19 --

20 HEARING OFFICER VALKOSKY: What kind of

21 mitigation --

22 MR. AJLOUNY: -- and other --

23 HEARING OFFICER VALKOSKY: And -- and

24 has any of that changed between the Preliminary

25 Staff Assessment and the Final Staff Assessment?

1 MR. AJLOUNY: Well, I think the fact

2 that when I was in conversation trying to get the

3 facts, I didn't find out that he wasn't part of

4 the FSA. And I guess I can say it, he didn't know

5 about it, either, until the FSA was just about

6 out. He wasn't even told by his own management

7 team.

8 I have a problem with that. And I'll

9 make a motion for him to be a witness, because I

10 have big concerns about the process and the public

11 participation.

12 HEARING OFFICER VALKOSKY: Okay. We'll

13 take that under consideration.

CARE objects to and respectfully demands that the CEC withdraw its refusal/ failure to make staff witness Kisabuli available for cross-examination as stated in Issa Ajlouny’s Motion to allow Cross Examination of Staff's witness Kisabuli, Etc., dated 12-20-00, the contents of which are fully incorporated by this reference as though fully stated in this objection/comment.  CARE's offer of proof is that staff witness Kisabuli has first-hand knowledge of and would provide potentially admissible evidence on, inter alia, the existence, contents and failure to publicly disclose CEC policies, procedures and practices (formal or informal, internal or external, overt or covert) directly affecting or concerning the right of public participation in a well-informed and meaningful/effective manner.

CARE object to and respectfully demands the CEC investigate the behavior of project manager, Paul Richins, for his apparent lack of independence in this cases consideration as a result of possible interference with staff member Kisabuli in the performance of his duties to “have no role, none, except to represent the public to the fullest and best of their ability.” CARE hereby request copies of all correspondence in regards to Staff's witness Kisabuli. CARE contends that staffs response in its December 22, 2000 opposition to Intervenor Ajlouny’s motion to cross-examination as evidence of manager Paul Richins bias in favor of the applicant were it states, “However, the assignment of staff witnesses in technical areas is solely within the discretion of staff management.  Any testimony by another staff person would be immaterial and most likely irrelevant since it would not be based on the facts of this case.  Moreover, Mr. Kisabuli will be out of the country for the entire month of January.”  CARE contends that Mr. Kisabuli is not out of the country, and is also available for cross-examination, if Mr. Richins will allow him to do so. CARE further contends that Mr. Kisabuli is being subjected to illegal retribution from Paul Richins for performing his duty, “to represent the public to the fullest and best of (his) ability.” This is our written request that we be allowed to inspect and copy all documents in the CEC's possession concerning this matter in accordance with the California Public Records Act. 

Respectfully submitted,
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Michael E. Boyd, President

� February 9, 2000 Transcript of Energy Commission Business Meeting Item on Delta Energy Center, pp.69-72


� Transcript of November 30, 2000 hearing pp. 108-111.
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