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Pursuant to the Hearing Board’s August 30, 2001 direction, all parties in this matter were allowed the opportunity to supplement or amend its brief on the issue of the applicable standard of review in a permit appeal and the issue of the scope the Hearing Board’s discretion in taking testimony in a permit appeal.  The Respondent Air Pollution Control Officer of the Bay Area Air Quality Management District (“Bay Area AQMD” or “District”) respectfully submits its amended pre-hearing brief on these issues including an expanded section on the Hearing Board’s jurisdictions in this matter.
 

I.

INTRODUCTION AND BACKGROUND FACTS

The Metcalf Energy Center (“MEC”) project is a 600-megawatt (“MW”), natural-gas-fired, combined cycle merchant power plant proposed by Calpine Corporation (“Calpine”) and Bechtel Enterprises, Inc. (“Bechtel”).  The power plant will be located at the southern edge of the city of San Jose in Santa Clara County and will be composed of two nominal 200 MW “F-Class” combustion gas turbines, two heat recovery steam generators (“HRSG”) equipped with 200 MM BTU/hr duct burners and one 235 MW steam turbine generator.  The MEC facility will also include an exempt 300 hp fire pump diesel engine and exempt natural gas fired 6.44 MM BTU/hr emergency generator.  Pursuant to applicable state and federal law and regulations, the MEC project includes state-of-the-art air pollution control technology and the project’s emissions has been fully offset with real, quantifiable, permanent, enforceable and surplus emission reduction credits (“ERCs”).  (Volume 1,  Administrative Record at page 37)
   

Calpine and  Bechtel filed an Application for Certification (“AFC”) with the California Energy Commission (“CEC”)  for the MEC on April 30, 1999 (I AR 1-584 and II AR 585-1067), and the application for a determination of compliance and authority to construct with Bay Area AQMD shortly thereafter.  (4 AR 1799-2175).

Bay Area AQMD issued the FDOC on August 24, 2000 (7 AR 4077-4251).  The final PSD permit was dated May 17, 2001 (for both U.S. Environmental Protection Agency’s Environmental Appeals Board and District Hearing Board appeal purposes) because of the time needed to complete the United States Department of Fish and Wildlife Biological Opinion for the proposed MEC project vis-à-vis the federally protected red-legged frog and bay checkerspot butterfly.  (8 AR 6118-6169)  The Bay Area AQMD subsequently issued an errata document regarding the  FDOC on February 8, 2001 to the CEC project manager for MEC.  (9 AR 6323-6327). 

On June 18, 2001, appellants/petitioners CARE and the STCAG, DemandCleanAir and the City of Morgan Hill filed their respective permit appeals with the District Hearing Board.         
II.

JURISDICTION

The provisions of District Rule 2-1-410 establish the procedural and jurisdictional basis for District permit appeal issued in the regular course of its duties as the stationary source permitting agency in accordance with Health & Safety Code §42300 et seq.  Rule 2-1-410.2 states in pertinent part that  “any aggrieved person, who, in person or through a representative, appeared, submitted written testimony, or otherwise participated in the action before the District may request the Hearing Board of the District to hold a public hearing to determine whether the authority to construct was properly issued or for an order modifying or reversing that decision . . ..  The Hearing Board may reverse or modify the decision of the APCO if it determines that the decision was erroneous.” Emphasis added.  Thus, the Hearing Board has the proper jurisdiction to hear this matter with regard to the District’s application of its rules and regulations to the permit issued to Calpine/Bechtel’s Metcalf Energy Center (“MEC”) only to the extent those District permit actions are based solely on state law and only if federal law (i.e., Prevention of Significant Determination (“PSD”) requirements contained in 40 C.F.R. §52.21) is not involved in that permit decision either by application of the State Implementation Plan or PSD Delegation Agreement.   

Health & Safety Code §42302 establishes the Hearing Board’s review of a permit denial as “whether the permit was properly denied.”  Health & Safety Code §42302.1 also includes this jurisdictional and standard of review — “the Hearing Board shall hold a public hearing and shall render a decision on whether the permit was properly issued.”

Although the District’s Air Pollution Control Officer has appeared before the Hearing Board on this matter and tacitly availed itself of the Hearing Board’s jurisdiction over this case, the APCO expressly reserves its right to argue that the Hearing Board has no jurisdiction whatsoever to hear this case because of the preemptive nature of the Warren-Alqiust Act (Public Resources Code §25500 et seq. [“The issuance of a certificate by the [California Energy Commission] shall be in lieu of any permit, certificate, or similar document required by any state, local or regional agency, or federal agency to the extent permitted by federal law, for such use of the site and related facilities, and shall supercede any applicable statute, ordinance, or regulation of any state, local, or regional agency, or federal agency to the extent permitted by federal law.”])  Therefore, challenge to the MEC permit must be taken against the CEC and not the District’s APCO.  Applicable federal law or the PSD requirements have been met through the District’s compliance with its PSD Delegation Agreement with the U.S. EPA.  PSD disputes are handled via a process clearly defined in 40 C.F.R. 124, which involves the EPA’s EAB.  

III.

STANDARD OF REVIEW

Before a quasi-judicial body such as the Hearing Board can evaluate a decision by an administrative agency, it must determine the appropriate standard of review.  The standard of review defines the degree to which a quasi-judicial body such as the Hearing Board will defer to the agency’s legal and factual rulings in appraising the propriety of that decision.  The standard of review set forth below has been well established in District Hearing Board cases, state case law and statute and in other administrative hearing board procedures.  

A. Bay Area AQMD Hearing Board Decisions Support the Administrative Mandamus Approach to Permit Appeals  

The standard of review set forth below has been well established in District Hearing Board cases.  The Hearing Board’s standard of review for permit appeals was stated in the April 2, 1998 decision in the matter of Integrated Environmental Systems (Docket No. 3165), and again in the matter of Appeal of Pacific Refining Company (Docket No. 3225, Order Granting Appeal (December 3, 1998)). In its Pacific Refining ruling, the Hearing Board stated:  

In this matter the Hearing Board relies on traditional legal presumptions in determining whether the APCO's . . . determinations were proper.  The traditional legal presumption is one of the correctness of a regulatory agency's action.  See Cal. Evid. Code § 664 (West 1966) TA \l "Cal. Evid. Code § 664 (West 1966)" \s "CA EVID § 664" \c 5  [sic] ("It is presumed that official duty has been regularly performed."); People v. A-1 Roofing Serv., 87 Cal. App. 3d Supp. 1, 11 TA \l "People v. A-1 Roofing Serv., 87 Cal. App. 3d Supp. 1, 11" \s "87 Cal.App.3d Supp. 1" \c 2 ; 151 Cal. Rptr. 522, 527 (1987) TA \l "151 Cal. Rptr. 522, 527 (1987)" \s "151 Cal.Rptr. 522" \c 2 .  As such, the Board may not readily substitute its judgment for that of the agency's expertise.  Rather, the Board's role is to determine whether the APCO's interpretation of the applicable legal requirements in its action is fair and reasonable and consistent with other actions of the APCO and whether the APCO followed proper and appropriate procedures and guidelines.  Traditional legal presumption also directs that the burden of proof in an appeal should be on the party challenging the APCO's action or finding.  See Cal. Evid. Code Sect.  660 (West 1996).

In light of the above, the proper scope of the Hearing Board's review is one of deference to the District's determination with the burden on the Appellants to show the District's action . . . was erroneous.  Specifically, it is the Board's task to determine whether the agency's interpretation of its duty was reasonable and if its performance of that duty was regularly performed.

Pacific Refining Co., at 4-5.


This standard of review has been followed since at least 1983.  Most recently, it was the standard of review used In the Matter of the Appeal of the Southeast Alliance for Environmental Justice and Communities for a Better Environment from the Grant of Interchangeable Emission Reduction Credit Certificates 1-A and 1-B to ExxonMobil Company, USA [hereinafter “Valero IERC Appeal”], Docket No. 3304.  For example, the Hearing Board stated:   

As in the past, this Board interprets District Rule 2-1-410, which says, among other things, that "[T]he Hearing Board shall reverse or modify the decision of the Air Pollution Control Officer if it determines that the decision of the Air Pollution Control Officer was erroneous" as meaning that the appellants in a case such as this have the burden of showing error.  Appellants had to prove that the APCO's interpretation or application of the regulations was incorrect.  The burden of proof is, of course, traditionally placed on the moving party in civil proceedings; and the well-established presumption of the regularity of administrative action, such as the actions of the APCO, also supports this view of the burden of proof.  This interpretation has not been disputed here. 

In the Matter of the Appeal of Citizens for a Better Environment et al. (Docket No. 837, Order Denying Appeal (March 3, 1983)). 


Therefore – as it has been in other appeals brought before this Hearing Board – the standard of review is limited to a determination of whether the APCO’s decision to issue the PSD permit to MEC pursuant to applicable District permit rules “was erroneous” or not. In short, the question the Hearing Board must answer is, “Did the APCO and her staff act reasonably, fairly and consistently with regard to the issuance of a permit to construct to MEC?”  To prevail, Appellants must prove, by a preponderance of the evidence, that the APCO did not act reasonably, fairly and consistently.   

B. State Case Law Regarding Administrative Mandamus Court Proceedings Support an Administrative Mandamus Approach to this Permit Appeal before the Hearing Board


This “traditional legal presumption” and “deference” to the government agency’s determinations as to questions of fact and law are supported by decades of California case law that have articulated the nature and degree of the standard of review in administrative mandamus cases.  See California Code of Civil Procedure §1094.5 [state law that guides the inquiry of the validity of any final administrative order or decision]; Patterson v. Central Boast Regional Coastal Zone Conservation (1976) 58 Cal.App.3rd 833 TA \l "Patterson v. Central Boast Regional Coastal Zone Conservation (1976) 58 Cal.App.3rd 833" \s "58 Cal.App.3d 833" \c 2  [administrative mandamus was proper proceeding in challenge of a permit decision]; . Friends of the Old Trees v. Department of Forestry & Fire Protection (1997) 61 Cal.Rptr.2d 297, 52 Cal.App.4th 1383 TA \l "Friends of the Old Trees v. Department of Forestry & Fire Protection (1997) 61 Cal.Rptr.2d 297, 52 Cal.App.4th 1383" \s "61 Cal.Rptr.2d 297" \c 2 , review denied [review of the Department of Forestry & Fire Protection's approval of a modified timber harvest plan (THP) should proceed by administrative mandamus and the review should ordinarily be confined to the administrative record].)  

Findings and determination of state agency come before reviewing court with a strong presumption as to correctness and regularity. Faulkner v. California Toll Bridge Authority  (1953) 40 Cal.2d 317 TA \l "Faulkner v. California Toll Bridge Authority  (19__ ) 40 Cal.2d 317" \s "40 Cal.2d 317" \c 2 ; Orange County v. Heim (1973) 30 Cal.App.3d 694 TA \l "Orange County v. Heim (1973) 30 Cal.App.3d 694" \s "30 Cal.App.3d 694" \c 2 .  TA \l "Borders v. Civil Service Commission of City of Beverly Hills (1963) 211 Cal.App.2d 678" \s "211 Cal.App.2d 678" \c 2  (See Evidence Code §664 and People v. A-1 Roofing Service, Inc. (1978) 87 Cal.App.3d Supp. 1, 11 TA \s "87 Cal.App.3d Supp. 1"  [complainant did not carry burden of proof showing that the South Coast AQMD did not properly comply with Health & Safety Code §40704 and the presumption regular performance of duties was applied.])  Evidence Code § 664 states in pertinent part that, “It is presumed that official duty has been regularly performed.”

The issues on appeal here are similar to an allegation that the APCO’s decision to issue permit to MEC was an “abuse of discretion.” “Abuse of discretion” is defined as an administrative agency not acting in a manner required by law, a decision not supported by the agency’s findings or if such findings are not supported by substantial evidence in the administrative record before the agency when it made its action.  Harris v. Civil Service Com. (1998) 65 Cal.App.4th 1356 TA \l "Harris v. Civil Service Com. (1998) 65 Cal.App.4th 1356" \s "65 Cal.App.4th 1356" \c 2 .  This standard of review lends itself well to the Hearing Board’s review of this permit appeal and bolsters the Hearing Board’s application of a standard of review that shows deference to a governmental agency’s application and interpretation of its own rules and regulations.

Courts review findings and decision of administrative agency under the substantial evidence standard, when no fundamental vested right is implicated. NBS Imaging Systems, Inc. v. State Bd. of Control (Polaroid Corp.)(1997) 70 Cal.Rptr.2d 237, 60 Cal.App.4th 328 TA \l "NBS Imaging Systems, Inc. v. State Bd. of Control (Polaroid Corp.)(1997) 70 Cal.Rptr.2d 237, 60 Cal.App.4th 328" \s "70 Cal.Rptr.2d 237" \c 2 , rehg den., review den. When applying this standard of review to this case, the Hearing Board is placed in the position of determining whether or not there is substantial evidence in the administrative record that was before the District/APCO to support the District/APCO’s decision to issue a PSD permit to MEC. 

In making the determination of whether the final order or decision of a governmental agency is supported by substantial evidence in light of whole record, a court or tribunal is obligated to confine itself to record of administrative proceeding and to refrain from exercising its independent judgment on weight of evidence. Lorimore v. State Personnel Bd. (1965) 42 Cal. Rptr. 640, 232 Cal.App.2d 183 TA \l "Lorimore v. State Personnel Bd. (1965) 42 Cal.Rptr. 640, 232 Cal.App.2d 183" \s "42 Cal.Rptr. 640" \c 2 ; and Gong v. City of Fremont (1967) 58 Cal.Rptr. 664, 250 Cal.App.2d 568 TA \l "Gong v. City of Fremont (1967) 58 Cal.Rptr. 664, 250 Cal.App.2d 568" \s "58 Cal.Rptr. 664" \c 2  [in administrative mandamus proceeding, it is error to receive new evidence in trial de novo.]

C. Other Administrative Hearing Processes Support an Administrative Mandamus Approach to this Permit Appeal before the Hearing Board

Not only is this traditional legal presumption in favor of the governmental agency’s determination manifested in the Hearing Board’s own decisions and in state court cases, but it is also embodied in federal administrative hearing review of agency actions similar to the case at hand.  In particular, the Environmental Appeals Board (“EAB”) of the U.S. Environmental Protection Agency has administrative review authority of EPA Administrator air quality permit decisions (42 U.S.C. § 7470 et seq. – Prevention of Significant Deterioration of Air Quality (“PSD”)) as set forth in 40 Code of Federal Regulations (“CFR”) Part 124.   Notwithstanding the District’s Motion to Dismiss on the basis of res judicata, there is a parallel between the EAB’s standard of review regarding PSD permit appeals and the Hearing Board regarding PSD permit appeal.  The EAB’s PSD permit appeal standard of review provides further support for the use of the government agency deferential standard of review articulated and advocated here.

Pursuant to 40 CFR Part 124, the EAB will grant review only if the permit is based on a “finding of fact or conclusion of law which is clearly erroneous, or . . . [a]n exercise of discretion or an important policy consideration which the Environmental Appeals Board should, in its discretion, review.”  40 C.F.R. § 124.19.  The EAB recently stated that, “in applying this standard for granting review, the Board has been guided by the following language in the preamble to section 124.19: the ‘power of review should be only sparingly exercised’ and ‘most permit conditions should be finally determined at the [permitting authority] level.’  45 Fed Reg. 33,290, 33,412 (May 19, 1980).”  In re:  Knauf  Fiber Glass, PSD Appeal Nos. 98-3 through 98-20, slip op. at 9 (February 4, 1999).

The EAB’s authority to review PSD permit decisions is derived from the statutes, regulations, and delegations. 40 C.F.R. § 1.25(e)(1) & (2).  As a precondition for review under these regulations, a petitioner must demonstrate that the permit condition for which review is sought is based on either: (1) a clear error of law or fact, or (2) an exercise of discretion or an important policy matter that the Board should, in its discretion, review. 40 C.F.R. § 124.19(a). See also Citizens For Clean Air v. U.S.E.P.A., 959 F.2d 839 (9th Cir. 1992) (upholding Administrator’s decision to deny review of PSD BACT determination, stating: “Petition for administrative review of a permit decision, then, is not a matter of right.”). 

The Petitioner bears the burden of establishing that review is appropriate.  Id.; see also AES Puerto Rico L.P., slip op. at 7; In re Hawaii Electric Co., PSD Appeal Nos. 97-15 through 97-23, slip op. at 8 (EAB, Nov. 25, 1998).


Permit review should be granted sparingly and most permit conditions should be finally determined at the permit issuer level. 45 Fed. Reg. 33,412 (May 19, 1980); see also In re Encogen Cogeneration Facility, PSD Appeal Nos. 98-22 through 98-24, slip op. at 8 (EAB, March 26, 1999).  The EAB generally defers to the permit issuer’s judgment absent evidence of a clear error of fact or law.  In re Inter-Power of New York, Inc., 5 E.A.D. 130, 144 (EAB 1994).  Thus, in order to obtain review, a petitioner must overcome a heavy burden.  Id.

D. The Administrative Mandamus Approach to this Permit Appeal Defines the Scope of Any Testimony in this Permit Appeal before the Hearing Board 


Therefore -- given the Hearing Board’s past decisions, applicable state court cases and statutes, and instructive federal administrative hearing panel review procedures -- this entire permit appeal can and should be resolved on the basis of the District’s Administrative Record and the parties’ briefs without any need for taking testimony in a de novo type of evidentiary hearing advocated by the Appellants. The proper adjudication of this matter must be grounded in the understanding that the APCO acted on a certain set of facts and analyses.  Her actions and the actions of her staff must be judged on that basis – no more and no less.  If the Hearing Board were to adopt a de novo review of the APCO’s actions, the Hearing Board would effectively supplant the APCO with the as the permitting authority in direct contravention of the air pollution control permit system established  by the state legislature in Health & Safety Code Section 42300 et seq.  In particular, Health & Safety Code Section 42300, subdivision (a) states in pertinent part that “before any person builds, . . . operates, or uses any article, machine, equipment, or other contrivance which may cause the issuance of air contaminants, the person [shall] obtain a permit to do so from the air pollution control officer of the district.”  Emphasis added.  A de novo review of the MEC permit decision would also be contrary to the quasi-judicial role of the Hearing Board as set forth in Health & Safety Code Section 42302.1, which states in pertinent part that “the hearing board of the district . . . hold a public hearing to determine whether the permit was properly issued . . . and shall render a decision on whether the permit was properly issued.”     


Moreover, as has been done in past permit appeal cases (most recently in the Valero IERC Appeal, Docket No. 3304), the Hearing Board has limited testimony in two ways:  (1) the scope of party and Hearing Board questions of any witness has been circumscribed by the information contained in the administrative record prepared for the disputed permit action and which was before the APCO and her staff when they made their permit decision; and (2) interested public testimony pursuant to Health & Safety Code § 40828 is circumscribed by the legal tenets of truthfulness (i.e., testimony must be under oath) and relevancy (i.e., public testimony may not be argument or simple public comment in disguise).  In keeping with the limited nature of testimony in these permit appeals, the District does not plan on calling any witnesses but will have appropriate District staff available for Hearing Board questions.


In conclusion, use of the administrative mandamus standard of review in this permit appeal is justified and supported by Hearing Board precedent, state case law and other administrative hearing standards.  The administrative mandamus nature of this case, which focuses on the administrative record as the factual basis for the disputed decision, circumscribes the type and amount of testimony in a permit appeal adjudication.  

IV.

CONCLUSION


Based upon the foregoing arguments, positions and proposals, the District respectfully requests the Hearing Board to adopt an administrative mandamus approach to the review of this case and to the allowance of any testimony.  Moreover, the District urges the Hearing Board to exhibit the same flexibility and creativity it has shown in the past when it establishes an expeditious and fair hearing and argument schedule that meets the needs of the interested public, the parties and the individual members of the Hearing Board.  

Date:  September 7, 2001

Respectfully submitted,

____________________________

ROBERT N. KWONG

District Counsel

Attorney for the Air Pollution Control Officer of the Bay Area Air Quality Management District
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ACTION GROUP, DEMANDCLEANAIR and 
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)     PETITIONERS’ REQUEST

Inc. for their Proposed Metcalf Energy Center. 
)     FOR SUMMARY 

__________________________________________)     DISPOSITION
Opposition of the Bay Area Air Quality Management District to Petitioners' Request for Summary Disposition 

I.
Introduction 
The STCAG Petitioner Group, in their August 20, 2001 Motion to Augment and/or Correct Record on Appeal (“Motion to Augment”) and August 27, 2001 Reply Brief to the District’s and the Intervener’s Motion to Dismiss, allege that the District violated its own rules by issuing the PSD Permit to MEC on May 24, 2001 without a completed California Environmental Quality Act (“CEQA”) document.  Specifically, Petitioners state that, “the APCO acted in an arbitrary and capricious manner in violation of District Rule 2-2-407.1, CEQA, and CEQA Guideline 14 CCR § 15152 in issuing the PSD permit . . ..”  Appellants’ Memorandum of Points and Authorities in Reply to APCO’s and Interveners’ Motions to Dismiss (“Appellants’ Reply”) at p. 5.  Over the objections of the District and the Interveners Calpine/Bechtel, the Hearing Board accepted the Appellants’ Reply and engaged in a lengthy discussion on the alleged violation raised above even though it was specified in the Petitioners List of Issues on Appeal. The Hearing Board requested briefing on this issue of the interrelationship between the PSD Permit, CEQA and the District’s permit rules.   

The District strongly disagrees with the Petitioners' request for summary disposition on these grounds and respectfully requests the Hearing Board to reject the Petitioners’ misguided interpretation and misapplication of state law for the following reasons:

1. The CEC has the primary and exclusive authority over the siting and permitting of power plants in the State of California and its process for doing so is compliant with the California Environmental Quality Act and local air quality requirements. See Warren-Alquist Act, Public Resources Code Section 25500 et seq., the “Approved ARB-CEC Joint Policy Statement of Compliance with Air Quality Laws by New Power Plants” (“ARB-CEC Joint Agreement”), which is attached as Exhibit 1 and the California Environmental Quality Act, Public Resources Code Section 21000 et seq.);

2. District rules that govern the permitting of power plants in the San Francisco Bay Area jurisdiction, namely Rule 2-2 (New Source Review) and Rule 2-3 (Power Plants), which are attached as Exhibits 2 and 3, respectively, are consistent and coextensive with the Warren-Alquist Act especially with regard to taking final action on a power plant project; and

3. District rules that govern the permitting of power plants in the San Francisco Bay Area jurisdiction have been deemed consistent and coextensive with applicable federal law, namely 40 CFR § 52.21, through the “U.S. EPA-Bay Area AQMD Agreement for Delegation of Authority for Prevention of Significant Deterioration of Air Quality Program Agreement” (“EPA-BAAQMD PSD Delegation Agreement”) which is attached as Exhibit 4.

II.
ARGUMENT

A. Petitioners Challenge the Issuance of the PSD Permit is based on an Incorrect Reading of California State Law and the Power Plant Licensing Process


Petitioners contends that because a CEC license has yet to be granted to the Metcalf Energy Center (“MEC”) and that the District’s PSD Permit issuance pre-dates the CEC license decision,
 a thorough and complete CEQA environmental analysis was not completed for the MEC Project which renders the District’s PSD Permit issuance in violation of CEQA.  See Motion to Augment at pgs. 6-8 and Appellants’ Reply at pgs. 5-6.   The District disagrees with the Petitioners contention because it is based on an erroneous reading and application of the law and should therefore be rejected.


First of all, the CEC's power plant siting process is a certified state regulatory program under CEQA, Public Resources Code §21080.5, and the CEQA Guidelines, Title14, California Code of Regulations (“CCR”) §§15250-15253.  As such, the CEC’s power plant siting process complies with CEQA.  What this also means is that the CEC’s certified state regulatory program is exempt from some of the procedural requirements of CEQA, namely the Environmental Impact Report (EIR) process.  In power plant siting cases, the CEC is not required to issue an EIR.  However, pursuant to the Warren-Alquist Act (Public Resources Code Section 25500 et seq.)
  the CEC's enabling statute, and the CEC's own regulations (Title 20 CCR Section 1740 et seq.), the CEC staff prepares a comprehensive analysis of the environmental, engineering and public health and safety issues related to a proposed power plant project.  

Specifically, Public Resources Code Section 25519, subdivision (c) establishes the CEQA role of the CEC in a power plant project.  First, the CEC is the lead agency as defined by CEQA in Public Resources Code Section 21165.
  Second, the CEC’s Final Staff Assessment  (“FSA”) once certified by the CEC (see 8 AR 4252-5144 for the FSA completed for the MEC Project) constitutes the CEQA environmental document for use by any other public agencies.  Public Resources Code § 25519(c) states in pertinent part that:

If the commission prepares a document or documents in the place of an environmental impact report or negative declaration under a regulatory program certified pursuant to Section 21080.5, any other public agency that must make a decision that is subject to the California Environmental Quality Act, Division 13 (commencing with Section 21000), on a site or related facility, shall use the document or documents prepared by the commission in the same manner as they would use an environmental impact report or negative declaration prepared by a lead agency.

Petitioners' concern that the environmental review conducted by CEC was  not sufficient, adequate or complete in time for the District to issue the PSD Permit to the MEC Project lacks any merit.  Under the CEC's regulations, the responsibility of environmental review as required by CEQA through the certified regulatory program is delegated to the Energy Commission staff.  (See Cal. Code Reg., title 20, §§1742, 1742.5, 1743.)  Staff issued its CEQA analyses of nineteen technical areas
 in the FSA on October 10, 2000. (8 AR  4259)  The STCAG Petitioner Group and Petitioner CARE provided comments on the document as well as participated in the CEC evidentiary hearings.  As a CEQA responsible agency
, the District may rely on the CEC’s final certified regulatory program document pursuant to CEQA Guidelines § 15253 when it issues the District Rule 2-2 Authority to Construct. A review of the CEC’s licensing process in the MEC Project shows that the CEC is expected to act on the MEC Project application for an Authority for Construction (AFC) on September 12, 2001 and that the District’s decision to issue of an Authority to Construct per District Rule 2-2 will follow that final decision, if any, by the CEC.    

Fundamentally, the Petitioners’ error is in equating the PSD Permit with the Authority to Construct/Final Action (“ATC”) as defined in Rule 2-2.  This error leads the Petitioners to believe that the PSD Permit can only be issued in compliance with District Rule 2-2-407.1, which in turn requires CEQA compliance before the District takes final action on a permit.  By its own terms, Rule 2-2-407.1 defines the Authority to Construct or ATC as the final District action that needs a certified Final EIR or negative declaration before the ATC can be issued.  

It is important to note that in power plant siting cases, the local air pollution control district may issue a PSD permit in advance of the CEC's final licensing decision.  This action, in itself, does not constitute an Authority to Construct.  

Thus, in the CEC's licensing process, the ATC is subsumed in the license issued by the CEC.  Until the CEC makes its final decision on the project, the applicant does not have the authority to construct.  This authority is further clarified in the 1979 memorandum of understanding between the CEC and the California Air Resources Board ("ARB") entitled, "Approved ARB-CEC Joint Policy Statement of Compliance with Air Quality Laws by New Power Plants."  Under the "Enforcement" section of the document, it clearly states the ATC is issued only after the CEC's certificate is granted:

The Determination of Compliance and the procedure described in this statement shall serve the purpose of an Authority to Construct.  The issuance of a certificate by the Commission, using the procedure described in this statement, shall confer the same rights, privileges and enforcement powers as an Authority to Construct.  The APCO shall issue a permit to operate if the facility complies with the conditions contained in the CEC Certificate.

The issuance of a Determination of Compliance shall not be considered a final determination of whether the facility can be constructed or operated.  The final decision of the Commission based upon the procedure described in this statement shall be the final action on all issues related to certification of the facility.  (ARB-CEC Joint Agreement at p. 8.)

B. District Permit Rules are Consistent with State Law on Power Plant   Permitting and CEQA

The District has developed and implemented Rule 2-3 to be consistent with key elements of the ARB-CEC Joint Agreement and the Warren-Alquist Act.  Specifically, these elements are provisions to determine the informational completeness of an Application for Certification (“AFC”) for air quality permitting purposes (Rule2-3-201), provisions for the issuance of a preliminary determination of compliance (“PDOC”) with applicable local air quality regulations, and provisions for the CEC to include findings and conclusions regarding a power plant’s compliance with applicable air quality requirements. The District’s rules also require that the PDOC be subject to the public notice, public comment, and public inspection requirements contained in District Rules 2-2-405 and 2-2-406.
  See Rule 2-3-404.  Finally, the District’s rules clearly indicate that issuance of an Authority to Construct is an action separate from the issuance of the Determination of Compliance, and that an Authority to Construct can be issued only after an AFC is approved by the CEC.  The pertinent District Rule language is as follows:

2-3-405 Determination of Compliance, Issuance:  Within 240 days of the acceptance of the AFC as complete, the APCO shall issue and submit to the Commission a Determination of Compliance.  If the Determination of Compliance cannot be issued, the APCO shall so advise the Commission.  When the AFC is approved by the Commission, the APCO shall ascertain whether the Certificate contains all applicable conditions.  If so, the APCO shall grant an authority to construct.  (Emphasis added)

This District rule language is consistent with Public Resources Code § 25500 and the ARB-CEC Joint Agreement.  Specifically as to the latter document, District Rule 2-3-405 closely tracks the language on page 8 of the ARB-CEC Joint Agreement which states in pertinent part:  “The issuance of a Determination of Compliance shall not be considered a final determination of whether the facility can be constructed or operated.  The final decision of the Commission based upon the procedure described in this statement shall be the final action on all issues related to the certification of the facility.”

C.
District Permit Rules and State Law on Power Plant Permitting are Consistent with Applicable Federal Law and Guidance

 Although the Warren-Alquist Act gives the CEC authority to provide a one-stop license for power plant applicants, it is conditioned by the following language:

The issuance of a certificate by the commission shall be in lieu of any permit, certificate, or similar document required by any state, local or regional agency, or federal agency to the extent permitted by federal law, for such use of the site and related facilities, and shall supersede any applicable statute, ordinance, or regulation of any state, local, or regional agency, or federal agency to the extent permitted by federal law.  (Emphasis added.) 

What this means from a practical standpoint is that the provisions of 40 CFR § 52.21 still apply in California power plant siting and licensing cases through the EPA-BAAQMD PSD Delegation Agreement.  Specifically, “EPA has determined that the PSD portion of District Rule 2 of Regulation 2 . . . generally meets the requirements of [40 CFR] 52.21; therefore, District Authorities to Construct (ATCs or permits) issued in accordance with the provisions of Rule 2 of BAAQMD Regulation 2 will be deemed to meet Federal PSD permit requirements pursuant to the provisions of this delegation agreement.” See EPA-BAAQMD PSD Delegation Agreement at page 1. This federal-local agency agreement preserves and recognizes the local agency’s rights and authority to issue an ATC – the final governmental approval necessary before construction can begin on a power plant project.
 

///

///

///

III. CONCLUSION

In summary, the District’s compliance with its own rules for power plant projects (Rules 2-2 and 2-3) are consistent and coextensive with the Warren-Alquist Act, CEQA, the ARB-CEC Joint Agreement and the EPA-BAAQMD PSD Delegation Agreement.  By following its own rules, the District conclusively refutes the Petitioners’ arguments about a premature decision in violation of CEQA and its own rules.

Dated:  September 7, 2001







Respectfully submitted,







___________________________________







ROBERT N. KWONG







District Counsel for the 

Bay Area Air Quality Management District Air Pollution Control Officer
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BEFORE THE HEARING BOARD

OF THE

BAY AREA AIR QUALITY MANAGEMENT DISTRICT

STATE OF CALIFORNIA

APPEAL

In the Matter of the Appeal of the CITY OF

)     DOCKET NO. 3350


MORGAN HILL, SANTA TERESA CITIZEN 
)

ACTION GROUP, DEMANDCLEANAIR and 
)     RESPONDENT BAY AREA

CALIFORNIANS FOR RENEWABLE 

)     AIR QUALITY 

ENERGY (CARE) from the Grant of an Air 
)     MANAGEMENT 

Permit Based on Application Number 27215 to 
)     DISTRICT’S 

Calpine Corporation and Bechtel Enterprises, 
)     AMENDED MOTION TO

Inc. for their Proposed Metcalf Energy Center. 
)     DISMISS PERMIT APPEALS

__________________________________________)


RESPONDENT  BAY AREA AIR QUALITY MANAGEMENT DISTRICT’S

AMENDED MOTION TO DISMISS PERMIT APPEALS


In response to the District Hearing Board’s August 30, 2001 request for further briefing on the res judicata grounds for dismissal of these permit appeals, the Bay Area AQMD respectfully submits this Amended Motion to Dismiss with particular emphasis on the legal basis and justification for its request to dismiss these permit appeals on res judicata grounds.
  Specifically, this Amended Motion to Dismiss will address the following threshold questions raised by the Hearing Board:  (1) Should the Hearing Board apply state or federal law to this question of res judicata?; and (2) Does res judicata apply when a federal administrative adjudicatory panel renders a decision on the same issues raised by the same parties in a state administrative adjudicatory panel?  The first question goes to the necessary res judicata condition of  the finality of the judgment in the prior proceeding (i.e., the EAB’s Order Denying Review regarding the MEC PSD Permit).  The second question goes to the threshold issue of whether there is a collateral estoppel or res judicata effect of an administrative decision in a subsequent administrative action.


As explained in detail below, the District urges the Hearing Board to dismiss these permit appeals because all the legal components of res judicata are met in this case.  Specifically, the EAB’s August 10, 2001 Order Denying Review is a final and applicable decision to this state quasi-judicial administrative hearing matter.  Moreover, the PSD Permit issues and the parties to this matter are the same as the PSD Permit issues and parties before the EAB.  Therefore, the strong legal policy not to re-litigate maters ought to be applied here.     

IV. I.
BACKGROUND FACTS & CIRCUMSTANCES

A. The Prior Administrative Adjudicatory Proceeding Involving Petitioner CARE And The STCAG Petitioner Group And The PSD Permit For MEC  
The petitioners before the EAB with regard to these PSD Permit appeals are:  (1) Californians for Renewable Energy (“CARE”) who filed PSD Appeal No. 01-08 (hereinafter referred to as the “01-08 Petn” or CARE Petitioner); and (2) City of Morgan Hill, Santa Teresa Citizen Action Group and DemandCleanAir who jointly filed PSD Appeal No. 01-07 (hereinafter referred to as “01-07 Petn”).  All of these petitioners actively participated the CEC licensing/certification proceeding for the MEC.  These EAB petitions for review raise essentially the same issues the petitioners raised in the CEC licensing process.  These groups and/or individuals made data requests, appeared at workshops and hearings, presented testimony, and cross-examined witnesses including CEC, Bay Area AQMD, and applicant witness. The above petitions were filed on June 18, 2001 with the EAB.  

The EAB Petitions raised various arguments as the bases for the EAB’s review of the MEC PSD permit which can be generally summarized as follows:  

(1) Best Available Control Technology (“BACT”) Issues

(2) Adequacy of Public Participation on the MEC PSD Permit 

(3) Adequacy of District Responses to Public Comments

(4) Environmental Justice

(5) Air Quality Impact/Meteorological Analysis 

(6) Endangered Species Act (“ESA”)

(7) Various and Sundry California state law issues

The District and CEC filed a joint response brief to the petitions on file with the EAB on July 17, 2001, which is attached as Exhibit 3.  On August 10, 2001, the EAB rendered its decision denying review of the MEC PSD permit. 

B. The Subsequent Administrative Adjudicatory Proceeding Involving Petitioner CARE And The STCAG Petitioner Group And The PSD Permit For MEC

Petitioner CARE’s permit appeal/request for hearing filed on June 15, 2001 essentially attaches CARE’s 48-page appeal submitted to the U.S. EPA EAB.  The STCAG Petitioner Group’s June 18, 2001 appeal to the District Hearing Board regarding the MEC was also a reiteration of its appeal before the EAB.  Specifically, the STCAG Petitioner Group states on page 2 of its appeal that “[a]rguments contained in the EAB appeal, which also pertain to this matter, are hereby incorporated into this appeal by reference.”  

On July 3, 2001, Petitioner CARE filed a Revised Petition for Appeal indicating that its appeal was based upon the following grounds:  (1) Provisions for public comment provided by the District were inadequate; (2) District response to public comments were inadequate; (3) Air emissions from the project were improperly determined; (4) BACT was improperly determined; (5) CEQA and other LORS have been and are being violated; (6) BAAQMD’s Ozone Attainment Plan is not adequate; (7) SCONOx meets state BACT and federal LAER requirements and is superior technology that must be adopted; (8) a recent Supreme Court decision encourages SCONOx for PM control; (9) Partial load emissions increase risk to public health; (10) Project induces “take” of serpentine habitat with endangered species; and (11) BAAQMD and CEC violated their public duties.

On August 8, 2001, the STCAG Petitioner Group amended its July 26, 2001 List of Issues.  They are essentially the same with a few minor differences.  Specifically, the STCAG Petitioner Group disputes the issuance of a PSD permit to MEC on the grounds that the APCO:  (1) did not provide adequate public review of its “top down” BACT determination; (2) did not properly make the BACT determination; (3) did not adequately respond to public comment; (4) did not properly manage the public comment process; (5) did not adequately consider information contained in the CEC decision on the project AFC, which decision has not been issued thus making the PSD permit premature; (6) did not require adequate mitigation of anticipated project impacts; (7) did not require and verify certification of compliance of other Calpine and Bechtel Enterprises major facilities in California; (8) did not properly estimate project PM10 and toxic air emissions; (9) did not properly conduct the required PM10 air quality impact analysis; (10) did not properly estimate project public health risks; (11) whether actions taken against members of the Hearing Board in connection with this and other appeals of this PSD permit have denied this appellant the ability to obtain a fair hearing; and (12) whether the required PSD administrative record prepared by the APCO is complete.    

II. ARGUMENT

A.
The Legal Principle of Res Judicata Precludes the Re-Litigation of the Same Issues by the Same Parties in Different Adjudicatory Forums 
The doctrine of res judicata precludes the relitigation of certain matters that have been resolved in a prior proceeding under certain circumstances.  Its purpose is to preserve the integrity of the judicial system, promote judicial economy, and protect litigants from harassment by vexatious litigation.  The doctrine has three primary components.    It applies to both a previously litigated cause of action, referred to as claim preclusion, and to an issue necessarily decided in a prior action, referred to as issue preclusion.  The prerequisite elements for applying the doctrine to either an entire cause of action or one or more issues are the same:

(1) A claim or issue raised in the present action is identical to a claim or issue litigated in a prior proceeding;

(2) The prior proceeding resulted in a final judgment on the merits; and

(3) The party against whom the doctrine is being asserted was a party or in privity with a party to the prior proceeding.

Brinton v. Bankers Pension Services, Inc. (1999) 76 Cal.App.4th 550, 556 (emphasis added); See also Lucido v. Superior Court (1990) 51 Cal.3d 335, 341; Gikas v. Zolin (1993) 6 Cal.4th 841, 849; Henry v. Clifford (1995) 32 Cal.App.4th 315, 321 [if two actions involve the same injury to the plaintiff and the same wrong by the defendant, then the same primary right is at stake even if in the second suit the plaintiff pleads different theories of recovery, seeks different forms of relief, or adds new facts supporting recovery].  Application of these well established legal principles to this case justify the dismissal of most, if not all, of the petitioners’ appeal as set forth above.  

In a broader context and application, res judicata also includes the principle of collateral estoppel, under which an issue necessarily decided in prior litigation may be conclusively determined as against the parties thereto or their privies in a subsequent lawsuit on a different cause of action.  Thus, res judicata does not merely bar relitigation of identical claims or causes of action. In its collateral estoppel aspect, the doctrine may also preclude a party to prior litigation from redisputing issues therein decided against him or her, even when those issues bear on different claims raised in a later case.  Vandenburg v. Superior Court (1999) 21 Cal.4th 815, 829.  

As will be further articulated below, the mere recasting of claims first raised before the EAB in the PSD Permit Appeal for MEC does not prevent the application of res judicata in either its preclusive effect or collateral estoppel effect in this Hearing Board matter – which involves the same parties and the same issues.

B.
A Prior Administrative Adjudicatory Decision has a Res Judicata Effect on a Subsequent Administrative Adjudicatory Proceeding 

As a threshold matter, the EAB’s August 10, 2001 administrative decision has a res judicata/collateral estoppel effect in this District Hearing Board permit appeal proceeding.  In United States v. Utah Const. & Mining Co. (1966) 384 U.S. 394, the United States Supreme Court declared that collateral estoppel may be applied when an administrative agency acts in a judicial capacity and resolves disputed issues of fact properly before it which the parties have had an adequate opportunity to litigate.  Id. at p. 422. This standard is sound and comports with the public policy underlying the collateral estoppel/res judicata doctrine.  See also Hollywood Circle v. Department of Alcoholic Beverage Control (1961) 55 Cal.2d 728, 732 and San Francisco v. Fai Wah Ang (1979) 97 Cal.App.3d 673, 679-680 [i.e., The policy of res judicata can be as important to orderly administrative procedures as to orderly civil court procedures.  Whenever any board, tribunal or person is legally vested with the authority to decide disputes, questions or issues – such a decision is res judicata and is deemed conclusive of issues involved in the decision as though the adjudication had been made by a court of general jurisdiction.] A final decision in an administrative adjudication may be given res judicata or collateral estoppel effect in a subsequent judicial proceeding if the issues were identical in the administrative proceeding, and if the agency was acting in a judicial capacity  and resolved disputed issues of fact that the parties had adequate opportunity to litigate.  Brosterhous v. State Bar of California (1995) 12 Cal.4th 315, 324, 12 Cal.4th 651a, as modified (Jan. 18, 1996).

It is also important to note that the Petitioners reliance on People v. Sims (1983) 32 Cal.3d 468 to contradict the District’s and Calpine’s Motions to Dismiss on res judicata grounds is misplaced.  People v. Sims actually stands for the proposition that the determination of a quasi-judicial administrative hearing body has the effect of a final judgment and was res judicata on an issue properly before it.  Id. at p. 477-479. 

Applying this law to the present case, it is clear that the EAB is vested, by law (40 CFR Part 124), with the authority to decide disputes, questions and issues regarding PSD permits.  The EAB based its denial of review of the MEC PSD permit appeals on a determination of the relevant facts of the case and applicable law.  40 CFR § 124.19.  Therefore, the policy of res judicata does and ought to apply in this Hearing Board matter to preclude matters already decided by the EAB.

C.
The August 10, 2001 EAB Order Denying Review In re Metcalf Energy Center PSD Permit Appeal is Final for Res Judicata Purposes

Another threshold issue presented in this case involves the finality of the prior EAB decision and its res judicata effect on a subsequent state administrative hearing proceeding.  In other words, “Does res judicata apply when a federal administrative adjudicatory panel renders a decision on the same issues raised by the same parties in a state administrative adjudicatory panel?”  The District, based upon the following state case law, asserts that the August 10, 2001 EAB decision denying review to the Petitioners PSD Permit appeal In re Metcalf Energy Center, PSD Permit No. 99-AFC-3, PSD Appeal Nos. 01-07 and 01-08 is final for purposes of res judicata. 

Simply stated, a federal decision, whether administrative or court of general jurisdiction, is final for purposes of res judicata even if it is subject to appeal, modification, reconsideration or is in the process of being appealed to a higher court.  A federal judgment is as final in California courts as it would be in federal courts.  Calhoun v. Franchise Tax Board (1978) 20 Cal.3d 881, 887; Martin v. Martin (1970) 2 Cal.3d 752, 761-762; Lumpkin v. Jordan (1996) 49 Cal.App.4th 1223, 1230-1231 [“Furthermore, for collateral estoppel purposes, the federal court’s ruling on the summary judgment, even though appealed, must be considered final.”]; Abdallah v. United Savings Bank (1996) 43 Cal.App.4th 1101, 1110 [federal court judgment was preclusive, even though appeal on judgment was pending].  

For purposes of this Motion to Dismiss on res judicata grounds, it is clear that this body of state case law supports the District’s position that the EAB’s Order Denying Review is both final and preclusive of the PSD permit issues raised again before the Hearing Board in this matter.  

D. The STCAG and CARE Petition/Issues are Identical to Issues Litigated and Lost in the EAB Proceeding for Res Judicata Purposes

A simple comparison of the STCAG Petition in the EAB proceeding (Exhibit 2) with the STCAG Permit Appeal in this Hearing Board proceeding reveals a great degree of similarity, if not identical-ness.  Therefore, the first prong of the res judicata test as set forth above is met in this case.  

Specifically, the following comparative chart proves the identical nature of the STCAG EAB Petition issues (PSD Appeal No. 01-07 – attached as Exhibit 2) and the STCAG Hearing Board Petition issues.

Issue


EAB Appeal


Hearing Bd Appeal
1.
BACT Issues

01-07 Petn @ pp. 30-36
Issue List Nos. 1 & 2

1. Response to 


Comments

01-07 Petn @ pp. 9-14
Issue List No. 3

3.
Public Participation 
01-07 Petn @ pp. 14-29
Issue List No. 4

4.
PM10  Air Analyses
01-07 Petn @ pp.34-35
Issue List Nos. 8, 9, 10

The EAB Decision dated August 10, 2001 on this PSD Appeal denied review for the STCAG/Morgan Hill Petition on all of these issues.  In particular, the EAB ruled that the District’s emissions limits for NOx and CO for the MEC, which was based in part on an extensive discussion of numeric emission limits and their relationship to purported technically feasible air pollution control technology for large combustion turbines (see Exhibit  4 at pgs 10-20), “are generally accepted as BACT by federal and state regulators . . . .” See Exhibit 2 at p. 19.  Moreover, the EAB denied review of the District’s NOx and CO BACT decisions because no compelling reason was given to withhold the traditional deference shown to permitting authorities in technical areas such as BACT.  See Exhibit   4 at p. 20.

In the same way, the EAB denied review of the PSD Appeal regarding the collateral impacts allegedly associated with the use of selective catalytic reduction (“SCR”) or SCONOx technology to reduce NOx emissions from combustion turbines. The EAB correctly pointed out that the District “identified three ammonia-related environmental impacts as potentially deriving from SCR but not SCONOx use.”  See Exhibit  4 at p. 21.  Specifically, the EAB found that the District adequately addressed the issues of:  (1) “ammonia slip” and human respiration of this compound; (2) ammonia emissions can potentially lead to formation of secondary particulate matter; and (3) the potential accidental release of ammonia during storage and transport of ammonia.  See Exhibit 4 at pgs. 21-26 and Exhibit  3  at pgs. 24-27.

The EAB also addressed the same procedural issues raised by the STCAG Petition regarding the District’s response to public comment and the public participation process.  See Exhibit  4  at pgs 27-34.  The EAB ruled that although the District “may have committed procedural errors by failing to respond to certain [non-significant] comments, as required by 40 C.F.R. § 124.17(a)(2), we find that any such errors do not in this instance rise to the level necessary to justify a remand.”   This EAB decision is essentially a finding of harmless error.  Even if the EAB were to remand the matter back to the District for further response on the Stone & Webster report regarding technical feasibility of SCONOx technology – it would not ultimately lead to any changes in the MEC PSD permit.  See Exhibit  4 at p. 34.  

Therefore, at minimum, the doctrine of res judicata applies to STCAG Petitioner Group Issues Nos. 1, 2, 3, 4, 8, 9 and 10 and bars their being relitigated in the Hearing Board permit appeal.  The District urges the Hearing Board to grant the District’s motion to dismiss regarding these issues from the STCAG Permit Appeal.

In the same way, a simple comparison of the CARE Petition in the EAB proceeding (Exhibit 1) with the CARE Permit Appeal in this Hearing Board proceeding reveals their identical nature. Specifically, the following comparative chart proves the identical nature of the CARE EAB Petition issues (01-08 Petn – attached as Exhibit  1) and the CARE Hearing Board Petition issues.

Issue


EAB Appeal


Hearing Bd Appeal
2. Response to 


Comments

did not raise


Issue List No. 1

2.
Public Participation 
did not raise


Issue List No. 2

3. Air Emission 

Analysis Inadequate
01-08 Petn @ pp.25-29
Issue List No. 3

4.
BACT issues

01-08 Petn @ pp.18-24
Issue List No. 4 & 7

5.
CEQA & LORS
01-08 Petn @ pp.13-16





39-40 and 44-45

Issue List No. 5

6. Ozone Attainment

Plan Inadequacy
01-08 Petn @ pp.16-18
Issue List No. 6

7. Partial Load 

Emissions

01-08 Petn @ pp. 24-25
Issue List No. 8

8. Endangered Species

Act


01-08 Petn @ pp. 29-35
Issue List No. 9

Specifically, the EAB thoroughly addressed the issues of the District’s ozone attainment plan, meteorological analyses/data used to perform an ambient air quality modeling on the MEC project, and the Endangered Species Act issue in its Order Denying Review.  See Exhibit 4 at pgs. 37-42.  Given the identical nature of these issues, the fact of the EAB’s Order Denying Review on all of these grounds/issues/claims, and the fact that CARE was a party in the EAB case and in privity with the STCAG/Morgan Hill Petitioner Group as to the public comment and public participation issues, res judicata acts as a bar to CARE relitigating these issues before the Hearing Board. 

E.
The Parties in the Prior Administrative Adjudicatory Proceeding before the EAB are the same as the Parties in this Administrative Adjudicatory Proceeding before the District Hearing Board for Res Judicata Purposes

There is no dispute that the City of Morgan Hill, the Santa Teresa Citizen Action Group, DemandCleanAir and the Californians for Renewable Energy are the same parties that brought the PSD Permit appeal before the EAB regarding the Metcalf Energy Center.  This simple and undisputed fact fulfills the Res Judicata element of the parties being identical in the prior proceeding.

III.
CONCLUSION

Based on the foregoing arguments, the Bay Area AQMD urges the Hearing Board to dismiss these Permit Appeals on res judicata grounds because:  (1) administrative decisions have res judicata and collateral estoppel effect on subsequent civil and administrative hearings; (2) the issues before the Hearing Board in this case are the same as the issues litigated and lost before the EAB; (3) the EAB Order Denying Review of the MEC PSD Permit is final as defined by applicable California case law; and (4) the parties before the Hearing Board in this case are the same as the parties before the EAB. 

Date:  September 7, 2001

Respectfully submitted,






_____________________






ROBERT N. KWONG






District Counsel






Attorney for the Air Pollution Control Officer
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�   The Bay Area AQMD incorporates by this reference those elements of its August 20, 2001 Brief on these same issues into this Brief. 


�	Citation to the Administrative Record prepared for this case shall be abbreviated as follows:  Volume number (“1”), Administrative Record (“AR”) and the page number(s) (“33-38”). 


� As of the date of the writing of this brief, the CEC has not made a final licensing decision for the MEC Project, but the CEC has scheduled a September 12, 2001meeting with an agenda item entitled “METCALF ENERGY CENTER.  Commission Consideration and possible approval of the Committee’s Revised Presiding Member’s Proposed Decision (August 24, 2001) for the Metcalf Energy Center (Docket No. 99-AFC-3).  The Commission will consider whether to adopt, reject, or modify the Committee’s recommendation.”


� In enacting the Warren-Alquist Act in 1974, the State Legislature stated that “the [CEC] shall have the exclusive power to certify all sites and related facilities in the state, whether a new site and related facility or a change or addition to an existing facility.”  This exclusive authority precludes the power of county government to regulate or prohibit construction of a power plant within the CEC’s authority.  58 Ops. Atty. Gen. 729 (1975)  


� A lead agency under CEQA is that government agency with primary permitting or licensing authority over a given project and therefore also has the attendant primary responsibility to conduct the CEQA review for the project.


� These 19 technical area assessments include discussion and analysis of:  air quality, public health, worker safety and fire protection, transmission line safety, hazardous materials management, waste management, land use, traffic and transportation, noise, visual resources, cultural resources, socioeconomic resources, biological resources, soil and water resources, geology and paleontology, facility design, reliability, efficiency, and transmission system engineering.


In addition the FSA includes a discussion of project alternatives, local electrical transmission system effects,  and responses to comments.


� CEQA Guidelines § 15381 defines a responsible agency as a “public agency which proposes to carry out or approve a project, for which the lead agency is preparing or has prepared an EIR or negative declaration.”


� The actual language of Rule 2-3-404 refers to the public notice and inspection requirements of District Rules 2-2-406 and 2-2-407.  


� “District permits issued pursuant to this agreement must meet the requirements of District Rule 2 Regulation 2.  District ATCs must be issued prior to the beginning of actual construction, as that term is defined at 40 CFR 52.21(b)(11), as required by 40 CFR 52.21(i)(1).” EPA-BAAQMD PSD Delegation Agreement at page 1


1	The Bay Area AQMD incorporates by reference its August 20, 2001 Motion to Dismiss Permit Appeals.
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