BEFORE THE HEARING BOARD

OF THE

BAY AREA AIR QUALITY MANAGEMENT DISTRICT

STATE OF CALIFORNIA

APPEAL

In the Matter of the Appeal of the CITY OF
)     DOCKET NO. 3350


MORGAN HILL, SANTA TERESA CITIZEN 
)

ACTION GROUP, DEMANDCLEANAIR and 
)     RESPONDENT BAY AREA

CALIFORNIANS FOR RENEWABLE 

)     AIR QUALITY 

ENERGY (CARE) from the Grant of an Air 
)     MANAGEMENT 

Permit Based on Application Number 27215 to 
)     DISTRICT’S 

Calpine Corporation and Bechtel Enterprises, 
)     REPLY TO 

Inc. for their Proposed Metcalf Energy Center. 
)     AMICUS BRIEF OF THE 

     

)     CALIFORNIA ENERGY 

__________________________________________)     COMMISSION
Respondent Bay Area AQMD respectfully submits this Reply to the Amicus Brief filed by the California Energy Commission (“CEC”), which asserts that the District Hearing Board does not have the jurisdiction to review this permit appeal.  Specifically, the CEC asserts that:  (1) “[a]ll state law issues have been administratively resolved with the issuance of the Commission’s licensing decision, and all other state agencies are preempted with regard to those issues;” and (2) “[a]ll issues with regard to the federal PSD permit issued by the District have been – as they must be – resolved by the federal EAB in its recent decision rejecting appellants’ claims.”  See CEC Amicus Brief at p. 2. 

The District concurs with the CEC’s conclusion that the District Hearing Board does not have review authority over this case.  The District does, however, differ on one of the legal arguments made by the CEC in support of its conclusion.  Specifically, the District is a responsible agency to the CEC’s lead agency (i.e., certified regulatory program) for purposes of the California Environmental Quality Act and for purposes of effectuating Rule 2-2 provisions involving the issuance of a final action/authority to construct.  Moreover, the District’s authority to construct issuance is necessary for purposes of complying with District Rules 2-3-405 and 2-2-407.1.  This limited discretionary action by the District is primarily done to enforce the District’s air quality conditions.  Finally, the District’s compliance with its own rules and regulations necessarily balances and harmonizes the provisions of the California Clean Air Act, the Warren-Alquist Act, the California Environmental Quality Act, federal PSD requirements, the EPA-Bay Area AQMD PSD Delegation Agreement and the ARB-CEC Joint Policy Statement of Compliance with Air Quality Laws by New Power Plants.  Therefore, any non-PSD, non-CEQA requirement for this project must be raised in the appropriate forum, not this Hearing Board, against the CEC.    
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