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I.  INTRODUCTION

Both the APCO and the interveners have moved the Hearing Board to dismiss the appeals in this matter upon the ground that the decision of the federal Environmental Appeals Board (“EAB”)
 in an EPA agency review initiated by Appellants in these consolidated proceedings, is res judicata to this appeal.  Appellants oppose these motions on the grounds that the doctrine of res judicata is inapplicable because (1) the EAB used a different standard of review than this Hearing Board in reviewing the MEC PSD permit conditions and is final under state law, and (2) the EAB Order did not resolve all issues now before the Hearing Board.

II.  ARGUMENT

A.
THE EAB ORDER ON THE MEC PSD PERMIT CANNOT OPERATE TO PRECLUDE THIS APPEAL UNDER THE DOCTRINE OF RES JUDICATA.
The doctrine of res judicata has two aspects: “issue preclusion” or collateral estoppel, and “claim preclusion.”  The doctrine operates to prevent re-litigation in a second tribunal, those claims and issues already decided by another tribunal.  In ruling on the motions to dismiss this appeal filed by the APCO and Interveners based upon res judicata, it must first be determined whether the EAB’s administrative review decision may ever be accorded res judicata effect in a Hearing Board matter.  If this question is decided affirmatively, then the Hearing Board must consider whether the traditional requirements and policy reasons for applying the doctrine are satisfied by the facts of this case.  Appellants submit the answer to both questions is, No.

1. 
The doctrine of res judicata DOES NOT OPERATE TO BAR these proceedings DUE to the eab order.
Traditionally, the doctrine of res judicata has been applied to give conclusive effect in a collateral court action to a final adjudication made by a court in an earlier proceeding.  The doctrine has also been applied to findings made in certain types of administrative hearings that possess a “judicial character.”  The attributes that give an administrative hearing a “judicial character” are identified in Kelly v. Vons Companies, Inc.:

. . .  Parties to an arbitration, like parties to administrative hearings, are often afforded the opportunity for a hearing before an impartial and qualified officer, at which they may give formal recorded testimony under oath, cross-examine and compel the testimony of witnesses, and obtain a written statement of decision.  When an arbitration has these attributes, it is not unjust to bind the parties to determinations made during the proceeding.  (Footnote omitted.)

In Lucido v. Superior Court
 the California Supreme Court described the context  where res judicata has precluded re-litigation: 

. . .  First, the issue sought to be precluded from relitigation must be identical to that decided in a former proceeding.  Second, this issue must have been actually litigated in the former proceeding.  Third, it must have been necessarily decided in the former proceeding.  Fourth, the decision in the former proceeding must be final and on the merits.  Finally, the party against whom preclusion is sought must be the same as, or in privity with, the party to the former proceeding.

The doctrine only protects a final determination of the controversy on the merits of the claims and defenses.
   The doctrine is not applied in situations where there is a difference in the burden of proof between the two tribunals.
  

The main obstacle to the doctrine of res judicata precluding a claim or issue before a California hearing board  based upon an EAB determination is the difference in the nature of the proceedings of the two tribunals.  

The EAB provides an internal agency review of certain administrative actions based upon an agency record, i.e., is there sufficient information in the permit file to support the conditions to the PSD permit.  The Hearing Board’s process differs because it conducts a de novo review based upon evidence presented to it during the review hearing.  

The EAB’s jurisdiction with respect to PSD permits is set forth in 40 CFR § 124.19(a):

(a)  . . . any person who filed comments on that draft permit or participated in the public hearing may petition the Environmental Appeals Board to review any condition of the permit decision. . . .  The petition shall include a statement of the reasons supporting that review, including a demonstration that any issues being raised were raised during the public comment period (including any public hearing) to the extent required by these regulations and when appropriate, a showing that the condition in question is based on:  (1)  A finding of fact or conclusion of law which is clearly erroneous, or (2)  An exercise of discretion or an important policy consideration which the Environmental Appeals Board should, in its discretion, review.

The elements necessary to invoke the doctrine of res judicata  to the EAB Order are not present.  First, the EAB merely reviews an existing agency file.  There is no litigation:  no witnesses are allowed or called, no cross-examination, and no ability to compel the testimony of witnesses.  In short the EAB proceeding is not of a “judicial character.”  

Second, the issues decided by the EAB are different from the issues in this appeal and the EAB issues were not litigated.  The issue before the EAB appeal was:  whether, based upon the agency permitting file, the PSD permit conditions were based upon a clearly erroneous finding of fact or conclusion of law.  Unlike the EAB appeal, a California Hearing Board appeal requires no showing based upon the contents of the District’s permitting record
  rather the appeal is de novo.  The question before this Hearing Board is whether the PSD permit was “properly issued” in light of both procedural and substantive regulations.  In resolving that issue, the Hearing Board is not restricted to the agency permit file but is empowered to take sworn testimony; required to take public testimony; can compel the testimony of witnesses, and parties are allowed cross-examination.  Under statute, the appeal is not confined to the issues raised in the appeal petition.  Hearing Board Rule 3.3 requires the appeal petition to “set forth the issues raised by the appeal and the principal facts in support thereof.”  The Rule, however, cannot restrict the scope of the appeal prescribed by statute.  The rule merely serves to help focus the Hearing Board’s examination of the permit in question.  Review is not limited to the issues identified in the appellants’ petitions but embraces all requirements, both procedural and substantive, that must be complied with in order for a permit to be properly issued.  The review is a total review.  Presumably any error discovered by the Hearing Board in the course of its review, although not identified in an appellants appeal petition, can be the basis for setting aside a permit granted by the APCO.  

Third, as more fully discussed below, the issues in this appeal were not resolved by the EAB.  Several issues raised before the EAB, e.g., the CEQA and LORS issues, were specifically not decided.  The legal issues in this appeal are different from, and broader than, the issue decided by the EAB and therefore this appeal would never be barred by the EAB Order.
  

Finally, as noted by the date stamp on the opinion attached to District Counsel’s motion, the EAB Order was filed on August 10, 2001.  The period of time within which to seek judicial review of the EAB Order under the federal Clean Air Act does not expire until October 9, 2001.
  Although the Order is final for federal purposes until that date, the EAB Order is not final under California law and cannot support the application of the doctrine of res judicata.  Authorities cited by Intervener in a document distributed at the August 30, 2001 hearing relate to the finality accorded decisions of federal courts in California courts.  None relate to the finality accorded federal administrative agency decisions and we have found no cases that decide the question.

Additionally, an appeal before the Hearing Board is a de novo review.  The EAB standard of review is clear error based upon the permitting record.  

The EAB Order denying EPA review, cannot be used under the doctrine of res judicata to preclude the statutory examination by this Hearing Board of whether “the permit was properly issued” that has been requested by Appellants.  

2.
The ISSUES DETERMINED IN THE EAB ORDER ARE DIFFERENT FROM THE ISSUES BEFORE THIS HEARING BOARD.
Assuming the doctrine of res judicata were applicable in these proceedings as a result of determinations made by the EAB, the EAB Order did not decide the issues in these proceedings. 

The EAB Order issued August 10, 2001, denied EPA review of the MEC PSD permit.  The legal issue as framed by the EAB was “. . . whether the Petitioners have made a sufficient showing that any condition or conditions of the PSD permit are clearly erroneous or involve an important matter of policy or exercise of discretion warranting review.
”

In its Order, the EAB determined that the petitioners failed to demonstrate clear error from the permit file or other reason for it to grant review of the BAAQMD’s permit decisions about the numeric emissions limits the District selected as BACT and its analysis of collateral impacts.
  The EAB also determined that the fact that the BAAQMD performed a top-down BACT analysis after the close of the public comment period did not demonstrate clear error in the District’s application of federal regulations
 nor did its failure to re-open the public comment period after receiving new BACT materials.
  As to the claim that the BAAQMD failed to respond to a number of significant public comments submitted on the draft PSD permit, the EAB found “that the Bay Area District did in fact consider and respond to the majority of the comments identified by the Morgan Hill Petitioners.”
  The EAB also found that “[i]n three instances . . .the District did not respond to comments identified by Petitioners,” and that “[w]hile these three comments among the ones identified here by Petitioners may well have been significant enough to warrant at least some response from the Bay Area District, we nonetheless do not in these circumstances find clear error or other reason to grant review of the permit on their basis.”
  

Other contentions by Petitioners rejected by the EAB as forming a sufficient basis to establish clear error under federal regulations are (1) the bifurcation of the FDOC and PSD permit,
 the proposed EPA rule disapproving in part the BAAQMD Ozone Attainment Plan,
 (2) the meteorological data used in conducting ambient air quality modeling,
 and (3) EPA Region IX’s handling of the Endangered Species Act issues.
  The EAB opinion expressly notes
 that it did not decide issues it characterized as “state and/or local law” and “outside the scope of the federal PSD program” including the CEQA issues that are part of this appeal. 

CARE also raises a large number of issues that are outside the scope of the federal PSD program.  These issues include claims pertaining to:  (1) the California Environmental Quality Act (“CEQA”); (2) unspecified “LORS,” or laws, ordinances, regulations, and standards; . . .  All of these involve questions of state and/or local law and therefore may not be adjudicated by the Board.  See, e.g., In re Sutter Power Plant, PSD Appeal Nos. 99-6 & 99-73, slip op. at 14 (EAB Dec. 2, 1999), 9 E.A.D. ___ (“[t]he Board may not review, in a PSD appeal, the decisions of a state agency made pursuant to non-PSD portions of the CAA or to state or local initiatives and not otherwise relating to permit conditions implementing the PSD program.”); In re Knauf Fiber Glass, GmbH, PSD Appeal Nos. 98-3 to –20, Slip op. at 54-68 (EAB Feb. 4, 1999), 8 E.A.D. ___ (declining to review CEQA and other non-PSD claims on these grounds).

The EAB’s proper abstention from deciding the CEQA and other LORS claims in the appeal does not bar the appellants from raising those issues in this forum.
  In fact, it has the opposite effect.  The EAB’s decision acknowledges that other agencies vested with power by virtue of state law are the proper forums for the non-federal PSD claims.  The lack of identity of issues before the two forums precludes the operation of the doctrine of res judicata to bar this appeal.
  


III. CONCLUSION


The APCO and interveners’ motions should be denied.  The doctrine of res judicata cannot be applied to bar these proceedings.  The EAB Order will not preclude hearing of this appeal on any of the state grounds—which the EAB expressly refrained from deciding.  

	Dated:  September 7, 2001
	BROILES & TIMMS, LLP
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STATE OF CALIFORNIA, COUNTY OF LOS ANGELES

I am employed in the aforesaid county, State of California; I am over the age of 18 years and not a party to the within action; my business address is 445 South Figueroa Street, 27th Floor, Los Angeles, California 90071-1630.

On September 7, 2001, I served the APPELLANTS’ MEMORANDUM OF POINTS AND AUTHORITIES IN REPLY TO APCO’S AND INTERVENERS’ MOTIONS TO DISMISS ON GROUNDS OF RES JUDICATA on the interested parties in this action:

X
by transmitting via facsimile machine and/or e-mail on this date the document(s) listed above to the fax number(s) as indicated on the attached Service List.

X
by placing the true copy/original thereof, enclosed in a sealed envelope, postage prepaid, addressed as set forth on the attached service list.  I am readily familiar with the business practice of my place of employment in respect to the collection and processing of correspondence, pleadings and notices for mailing with United States Postal Service.  The foregoing sealed envelope was placed for collection and mailing this date consistent with the ordinary business practice of my place of employment, so that it will be picked up this date with postage thereon fully prepaid at Los Angeles, California, in the ordinary course of such business.

	X
	(STATE)
	I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct.
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Executed on September 7, 2001, at Los Angeles, California.
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�   Mata v. Los Angeles, 20 Cal.App.4th 141, 24 Cal.Rptr.2d 314 (1994) 


�   42 U.S.C. § 7607(b); Clean Air Act § 307(b).


�   EAB Order at 9.


�   EAB Order at 12, 19-20 (“We find that the emissions limits for NOx and CO selected by the Bay Area District are, at this moment in time, generally accepted as BACT by federal and state regulators for facilities such as Metcalf. . . .Accordingly, we find that Petitioners have not carried their burden of persuading us that the District’s actions in processing this permit were clearly erroneous or otherwise warrant a grant of review.”), 25


�   EAB Opinion at 27.


�   EAB Opinion at 28


�   EAB Opinion at 31.


�   EAB Opinion at 32-33, 34


�   EAB Opinion at 34.


�   EAB Opinion at 37, 39.


�   EAB Opinion at 40.


�   EAB Opinion at 42.


�   EAB Order at 43 (“Such issues . . . are outside our jurisdiction to review and therefore Petitioners’ redress is in another forum.”).


�  EAB Order, Exhibit 4 to APCO’s motion at pp. 42-43.


�   See Bleeck v. State Board of  Optometry, 18 Cal.App.2d 415, 429, 95 P.2d 860 (1971) (“. . . when a court expressly refrains  from determining an issue, the doctrine of collateral estoppel does not apply  to prevent a subsequent determination of that issue. (Estate of Doyle, 202  Cal.App.2d 434, 439, 21 Cal.Rptr. 123 .) "* * * A judgment is not an  adjudication as to matters which the court expressly refrains from  determining.' (Citations.)' (Estate of Liddle, 162 Cal.App.2d 7, 13, 328 P.2d  35, 39.).”).


�   See, e.g., Stark v. Coker, 20 Cal.2d 839, 843, 129 P.2d 390 (1942) ("when it affirmatively appears that an issue was not determined by the judgment, it obviously is not res judicata upon that issue. A judgment is not an adjudication as to matters which the court expressly refrains from determining .")





PAGE  
2

_1061361760.bin

_1061361785.bin

