CAlifornians for Renewable Energy, Inc. (CARE)

821 Lakeknoll Dr.

Sunnyvale, CA 94089

(408) 325-4690

STATE OF CALIFORNIA
Energy Resources Conservation

and Development Commission

In the Matter of:                           



) Docket No. 99-AFC-3

                                            



)

Application for Certification for the       


) Motion to Deny the Application for
Metcalf Energy Center [Calpine              


) Certification for the Metcalf Energy
Corporation and Bechtel Enterprises, Inc.]  
) Center for BAAQMD’s Loss of 

) Permitting Authority to Construct
Dockets,


CARE has demanded the Bay Area Air Quality Management District (BAAQMD), issue denials for the issuance of any permits to construct and operate, any associated Prevention of Significant Degradation (PSD) permits, or Title V permits, associated with new or existing fossil fuel fired energy generation facilities in the San Francisco Bay Area. The basis for CARE’s demand is included in CARE’s letter to the BAAQMD’s APCO Ellen Garvey, where its states, ‘BAAQMD must deny these permits because the United States Environmental Protection Agency (EPA) has determined that BAAQMD’s Ozone Attainment Plan is not being adequately implemented 42 U.S.C. §7503(a)(4). On March 23, 2001, the EPA disapproved in part BAAQMD’s Ozone Attainment Plan. EPA disapproval triggers §7503(a)(4) of the CAA. When EPA makes a determination that “the applicable implementation plan is not being adequately implemented for the nonattainment area in which the proposed source is to be constructed or modified…’ (42 U.S.C. § 7503(a)(4)), permits to construct and operate, PSD permits, and Title V permits may not be issued in the nonattainment area.” For this reason CARE respectfully requests that the Commission’s committee deny the Metcalf Energy Center’s Application for Certification for BAAQMD’s loss of authority to issue a permit to construct and operate this proposed facility.

Respectfully submitted,
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CAlifornians for Renewable Energy, Inc. (CARE)

821 Lakeknoll Dr.

Sunnyvale, CA 94089

(408) 325-4690
Dear Ellen Garvey,

I am writing to demand your agency, the Bay Area Air Quality Management District (BAAQMD), issue denials for the issuance of any permits to construct and operate, any associated Prevention of Significant Degradation (PSD) permits, or Title V permits, associated with new or existing fossil fuel fired energy generation facilities in the San Francisco Bay Area. CARE is an intervenor the California Energy Commission’s (CEC’s) siting process in several cases before the Commission that have not yet received approval of their permit to construct and PSD permit. These include the United Golden Gate Power Project (El Paso) (CEC Docket 00-AFC-5) -- Approved by Commission - March 7, 2001, Metcalf Energy Center Power Project (CEC Docket 99-AFC-3), Contra Costa (Antioch) Power Plant Project (CEC Docket 00-AFC-1), and Potrero Power Plant Project (CEC Docket 00-AFC-4). BAAQMD’s determinations of compliance for these projects meant that the proposed power plants are in compliance with all applicable BAAQMD regulations and all applicable state and federal laws. These projects have not yet received the appropriate PSD permits and permits to construct, or associated Title V permits for modifications to existing facilities. BAAQMD has failed to comply with its own regulations and the federal Clean Air Act (CAA), 42 U.S.C. §7401 et seq.

BAAQMD must deny these permits because the United States Environmental Protection Agency (EPA) has determined that BAAQMD’s Ozone Attainment Plan is not being adequately implemented 42 U.S.C. §7503(a)(4). On March 23, 2001, the EPA disapproved in part BAAQMD’s Ozone Attainment Plan. EPA disapproval triggers §7503(a)(4) of the CAA. When EPA makes a determination that “the applicable implementation plan is not being adequately implemented for the nonattainment area in which the proposed source is to be constructed or modified…” (42 U.S.C. § 7503(a)(4)), permits to construct and operate, PSD permits, and Title V permits may not be issued in the nonattainment area. In its disapproval in part of the Ozone Attainment Plan, the EPA made a finding that the BAAQMD is in nonattainment for Ozone. The Ozone Attainment Plan is an implementation plan for the Bay Area’s nonattainment area. Thus EPA’s disapproval of parts of BAAQMD’s Ozone Attainment Plan is a determination by EPA that BAAQMD’s Ozone Attainment Plan is not being adequately implemented. Thus, BAAQMD cannot issue any of the permits necessary for the construction of these projects, and they or any other associated permit should therefore be denied. 

The Federal Code requires equal treatment irrespective of race or income
. CARE contends that the BAAQMD is discriminating with intent in regards to the low income and minority communities of the San Francisco Bay Area, if the BAAQMD continues to issue approvals of fossil fuel power plants located nearby or adjacent to these low-income and minority communities. CARE contends that the same standards of review and mitigation are not being considered by the BAAQMD in regards to these low income and minority communities as are being considered, proposed, or implemented in other air districts in the state. Low-income children and minority populations in the communities of San Francisco, Pittsburg, Antioch, and San Jose California already experience disparate impacts from criteria air pollutants in comparison to surrounding air basins in the state. These additional projects will further inflict disparate impacts from criteria pollutants in the form of particulate matter, NOx, and Toxic Air Contaminants (TACs). San Francisco Bay Area low income and minority populations already suffer elevated levels of occurrences of asthma, and breast cancer, along with increased human mortality attributable to particulate matter exposure. These community’s low-income children and minority populations experience these effects disparately in comparison to non-minority non-low income populations within surrounding air basins in the state.
.

No mitigation for impacts from these projects will be received by School District’s in the San Francisco Bay Area to mitigate the effects that school children, predominantly low income and minority, will experience as a result of these projects. The remedy we seek is to prohibit the development of these projects without local mitigation and local emission offsets that provide real and measurable benefits to attainment of BAAQMD’s Ozone Attainment Plan. We seek the recognition by the CEC, BAAQMD, and CARB of their responsibility to identify disparately impacted low income and minority populations like those we have identified, and provide for appropriate mitigation and alternatives pursuant to Federal and State law, and we seek the requirement that this be made part of their certified regulatory programs.

Respectfully submitted,
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� Sec. 1981. Equal rights under the law 


(a) Statement of equal rights 	�All persons within the jurisdiction of the United States shall have the same right in every State and Territory to make and enforce contracts, to sue, be parties, give evidence, and to the full and equal benefit of all laws and proceedings for the security of persons and property as is enjoyed by white citizens, and shall be subject to like punishment, pains, penalties, taxes, licenses, and exactions of every kind, and to no other.


Sec. 2000a. Prohibition against discrimination or segregation in places of public accommodation 


(a) Equal access	 �all persons shall be entitled to the full and equal enjoyment of the goods, services, facilities, privileges, advantages, and accommodations of any place of public accommodation, as defined in this section, without discrimination or segregation on the ground of race, color, religion, or national origin.  
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