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STATE OF CALIFORNIA
Energy Resources Conservation

and Development Commission

In the Matter of:                           



) Docket No. 99-AFC-3 More on
                                            



) CARE’s petition for full Commission Review
Application for Certification for the       


) or Appeal of the Siting Committee’s Ruling
Metcalf Energy Center [Calpine              


) Regarding the CEC’s "override" authority, 
Corporation and Bechtel Enterprises, Inc.]  
) Public Participation, and Intervenor funding 

Apologizing for not being able to submit them in full compliance with harsh CEC procedural rules CARE was not able to fully comply with after making a good faith effort to do so, CARE, due primarily to the great limitations imposed by those harsh CEC rules and the agency's failure to properly encourage and assure public participation particularly funding for experts, submits this comment on the dispositive override issue. If at all, that threshold issue should have been but was not addressed as soon as-or by no later than the point where the City of San Jose denied the MEC project by a unanimous vote of its 11-member city council.  

In the present case, whether the CEC has the power to override is just another way of saying whether, under section 25525 of the California Public Resources Code, the CEC has the ambiguously-worded statutory authority to render completely null and void legislative decisions made by the city in enforcing its land use planning and zoning ordinances, and in refusing to exercise its annexation power.  By not addressing the threshold question, the CEC has already made, without public participation, the determination it does have override power.  The CEC has already irrevocably committed itself to that determination because determining it lacks override power would make the CEC guilty of wasting public funds and interfering with the right of public participation (not to mention diminishing CEC jurisdiction).  It can be legally presumed the CEC would not breach its official duties in such manner. 

This also raises extremely important, and extremely basic, questions, going directly to the dispositive issue of whether, in light of its feasible alternative finding, the CEC had and has any sound legal base whatsoever to even reasonably believe it has the power to override in the present situation.  In other words, knowing there are feasible alternatives, the CEC cannot possibly meet the PRC 25525 requirement expressly prohibiting the existence of feasible alternatives.  

Through its citizens' duly elected representatives, the city merely exercised its legitimate authority to enforce its own laws and its own previously existing land use plans. One important question is whether the application of PRC 25525 disenfranchises those voters who elected the 11 council members voting unanimously not to exercise the city's power of annexation and deny placing the MEC project at the proposed location in violation of city land use plans and zoning regulations.  

But CARE's main point isn't merely that these issues be dealt with.  CARE sincerely and adamantly believes that under the present circumstances the override issues must be addressed without further delay and further expense to the public, the intervenors and even the applicant.

Indeed, although-primarily due to limited resources some of which must be squandered addressing issues that may well be moot--investigation and research continue and are not even close to completion, it is quite apparent the CEC's likelihood of prevailing on the override issue is so weak, and CARE's chances of prevailing are so strong, injunctive relief by the courts may be appropriate.   

The undersigned is a duty authorized officer representing CARE and declares under penalty of perjury under the laws of the State of California that the foregoing is true and correct to the best of my knowledge and belief, and that this instrument was executed on the date given below at San Jose, California.  

Respectfully submitted,

CARE
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