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STATE OF CALIFORNIA

Energy Resources Conservation

and Development Commission

In the Matter of:                           



) Docket No. 99-AFC-3

                                            



)

Application for Certification for the       


) More on Pre-hearing 
Metcalf Energy Center [Calpine              


) Conference Brief for Consideration
Corporation and Bechtel Enterprises, Inc.]  


) during the Evidentiary Hearings

In a good faith effort to comply with the strict, arbitrary time constraints and other regulations being imposed by your administrative review process, including the scheduling of deadlines for the public and for citizens groups to meet in the middle of the holiday season, we will continue to offer comments like those that follow, to be added to the materials CARE previously placed in the administrative record on the MEC project, and to be considered in setting and scheduling so called evidentiary hearings.      

    
The CEC's primary mission is to establish state energy policy, and insure adequate energy supplies with minimal effects on the state's economy and environment.  (Public Utilities Commission v. Energy Resources Conservation & Development Commission  (1984) 150 Cal.App.3d 437, 440 [197 CR 866] ("PUC v. CEC"), citing PRC [Public Resources Code] sects. 25001, 25004, 25309, 25500, 25500.5 and 25524.)  

    
Under the Act, environmental protection may be part of the CEC's basic mission.  But it is not the exclusive legislative goal.  At most, environmental protection shares top-concern status with at least two other express goals:  regulating (attaining, maintaining, assuring) energy supplies, and economic protection.  In the face of an energy crisis perceived to be unprecedented and of emergency proportions, it is understandable if not inevitable that the two other goals will overshadow environmental protection. 

Among the questions needing to be dealt with is whether this has occurred, is occurring, or is in danger of occurring.  And whether anything can be done to prevent or reduce its effects.

    
Does the CEC have the authority to allow environmental protection to be sharply reduced in scope (e.g., by greatly if not completely diluting CEQA's strong public participation right/requirement) to deal with the unprecedented, emergency-level energy crisis?  We think not.  We lean toward that authority for the proposition that the CEC is neither authorized nor best suited to make this kind of policy decision, which is exclusively for the Legislature to make.  And the Legislature has spoken.  In giving certified regulatory programs only limited CEQA exemption, subject to an express CEQA-equivalency requirement, the Legislature has stated its unwillingness to see environmental protection sacrificed or sharply reduced. If this was the legislative intent, the Legislature would have given the siting of thermal powerplants in California a full CEQA exemption.

    
We strongly believe that by means that include the dilution of public participation the limited exemption provided by CEQA is being expanded into virtually a full CEQA exemption.  A contributing factor is the adoption, rigid imposition and strict enforcement of the CEC's civil litigation format, which makes well-informed and meaningful/effective public participation, as required by CEQA, virtually impossible.  At the very least, such matters should be seriously considered, discussed, evaluated, mitigated, etc.  

    
The CEC's failure to address important, basic issues indicates the agency is overwhelmed by its conflicting goals of maintaining and assuring adequate energy supplies, protecting the state economy, and providing a CEQA-equivalent environmental process during an emergency consisting of the mother of all energy crises. 

Another matter we respectfully demand be included in the upcoming evidentiary hearings involves the subject matter of activities that may be very relevant to the MEC project's administrative process and are currently taking place without adequate public participation.  As reported by the Associated Press on or about 12-19-00, "power companies, marketers, utilities and regulators" have been meeting “behind closed doors” and are planning to meet  "for pivotal talks seeking solutions to California's energy crisis …" We respectfully demand that, to the extent known to the CEC, the contents of these or other meetings along with the contents of any documentation generated be fully disclosed, and the issues therein raised be opened up to full and fair public review as part of the MEC administrative review process.  We further respectfully demand that in accordance with its duty, the CEC investigate this matter and publicly disclose the fruits of its investigation.  

Respectfully submitted,

CARE
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By___________________

     Mike Boyd, President

CARE Page#1

_1031403255

