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STATE OF CALIFORNIA
Energy Resources Conservation

and Development Commission

In the Matter of:                           



) Docket No. 99-AFC-3 

                                            



) CARE’s petition for full Commission Review
Application for Certification for the       


) or Appeal of the Siting Committee’s Ruling
Metcalf Energy Center [Calpine              


) of the CEC’s "override" authority, the Nexus
Corporation and Bechtel Enterprises, Inc.]  
) of  the “Assessment of Need” with “Public 

) Convenience and Necessity”

We once again apologize for not being able to submit information in full compliance with your harsh CEC procedural rules, CARE, due primarily to the great limitations imposed by those harsh CEC rules and the agency's failure to properly encourage and assure public participation particularly funding for experts, submits this comment on the so-called overriding “need” for reliable electricity, required as a prerequisite to the Commission making findings that the project is a “public convenience and necessity”. 

The Warren Alquist Act Section 25525 (the so-called override authority) states,

“§ 25525. Conformance with standards, ordinances and laws; exception The commission shall not certify any facility contained in the application when it finds, pursuant to subdivision (d) of Section 25523, that the facility does not conform with any applicable state, local, or regional standards, ordinances, or laws, unless the commission determines that such facility is required for public convenience and necessity and that there are not more prudent and feasible means of achieving such public convenience and necessity. In no event shall the commission make any finding in conflict with applicable federal law or regulation. The basis for such findings shall be reduced to writing and submitted as part of the record pursuant to Section 25523.” (Emphasis added)

In the MEC FSA on page 25 under “Need Conformance” it states,

“NEED CONFORMANCE
Statement of Kerry Willis, Staff Counsel

The Metcalf Energy Center Application for Certification was accepted on November 30, 1999. Prior to January 1, 2000, the Public Resources Code prohibited the Energy Commission from certifying a power plant unless the Commission made a finding that the facility was found to be in conformance with the Commission’s integrated assessment of the need for new resource additions. (Pub. Resources Code §§ 25523(f) and 25524(a).) The Public Resources Code directed the Commission to do an “integrated assessment of need,” taking into account 5- and 12-year forecasts of electricity supply and demand, as well as various competing interests, and to adopt the assessment in a biennial electricity report.

On September 28, 1999, the Governor signed Senate Bill No. 110, which became Chapter 581, Statutes of 1999. This legislation repealed Public Resources Code sections 25523(f) and 25524(a) and amended other provisions relating to the assessment of need for new resources. It removed the requirement that the Commission make a specific finding that the proposed facility is in conformance with the adopted integrated assessment of need. Regarding need-determination,

Senate Bill 110 states:

“Before the California electricity industry was restructured the regulated cost recovery framework for power plants justified requiring the commission to determine the need for new generation, and site only power plants for which need was established. Now that power plant owners are at risk to recover their investments, it is no longer appropriate to make this determination.”

(Pub. Resources Code, § 25009, added by Stats. 1999, ch. 581, § 1.) Senate Bill110 took effect on January 1, 2000 (Cal. Const. Art. 4, § 8.). As of January 1, 2000, the Commission is no longer required to determine if a proposed project conforms with an integrated assessment of need. As a result, an application for certification for which the Commission adopts a final decision after January 1, 2000 is not subject to a finding of “need-conformance.”

In this case, the Commission’s final decision will be made after January 1, 2000.Therefore, because of SB 110, the Commission will make no finding of “need-conformance” with respect to the proposed project.”

Yet the FSA cover letter from Commission staff Bob Therkelsen contradicts these requirements, once again establishing “need-conformance” as a basis for overriding considerations for both CEQA, and PRC 25525 where it states,

“After careful consideration, Energy Commission staff concludes that the project (1) has the potential to result in significant adverse impacts with respect to land use and visual resources, and (2) will result in substantial electric system benefits. Energy Commission staff believe that the significant local electrical system benefits and consumer benefits, the use of reclaimed water for cooling and the dedication in perpetuity of 130 acres of habitat for the endangered bay checker-spot butterfly outweigh the project’s potential impacts. Therefore, considering the limitations of the electric transmission system to provide electric resources to the greater San Jose area, the acute need for reliable electricity to meet the increasing demands of a growing area, the mandate of the State to ensure a safe and reliable supply of electricity to maintain the health, safety and welfare of the people of the state and the state economy, and the timing and feasibility of the project relative to other alternatives; the staff recommends approval of the project.” (Emphasis added)

The CEC has already irrevocably committed itself to an “acute need for reliable electricity” in this project which apparently supersedes local standards, ordinances and laws, because determining it lacks override power (in this regard) would make the CEC guilty of wasting public funds and interfering with the rights of public participation (not to mention diminishing CEC jurisdiction).  It can be legally presumed the CEC would not breach its official duties in such manner. Through its citizens' duly elected representatives, the city merely exercised its legitimate authority to enforce its own laws and its own previously existing land use plans. Again this raises the important question as to whether or not the application of PRC 25525 disenfranchises those voters who elected the 11 council members voting unanimously not to exercise the city's power of annexation and deny placing the MEC project at the proposed location in violation of city land use plans and zoning regulations? 

But CARE's main point isn't merely that these issues be dealt with.  CARE sincerely and adamantly believes that under the present circumstances the override issues must be addressed without further delay and further expense to the public, the intervenors and even the applicant. CARE contends that the provisions of Senate Bill110 removing the Commission’s requirement to determine if a proposed project conforms with an integrated assessment of need is a result of deregulation’s removal of public ownership and control of generation in the state of California. Under deregulation private ownership and development of new generation is no longer based on public “need” that would require the Commission’s declaring this project a “public convenience and necessity”, instead it is based on other market forces governed by supply and demand. Without the legislative authority to make a determination of “need conformance”, the Commission no longer has a statutory basis for making a determination of “public convenience and necessity” for this project, and therefore the basis for override pursuant to PRC 25525 is “null and void”.

CARE finds it highly disturbing that the Commission would lend such credibility and weight to the Cal-ISO in regards to “need” while they are subject to a reorganization for “conflict of interest” of its members, and possible criminal wrong doings. CARE is highly concerned with staff’s concurrence with the statement, “With the continued growth in demand, the ISO could be forced to implement rolling blackouts of customers, such as those experienced in the Greater San Francisco Bay Area and San Jose area on June 14, 2000.” Does this imply concurrence of staff and the Commission with possible criminal wrong doings by the Cal-ISO and Calpine associated with the events and circumstances surrounding the June 14, 2000 rolling blackouts in the San Francisco Bay area? CARE amended
 our FERC complaint (EL01-2) to include the Commission for its collusion with the Cal-ISO to expedite the construction of the MEC. CARE to show that this case is specifically exempted from expedited consideration by State law, sites and incorporates by reference AB970, the California Energy Security and Reliability Act of 2000, which states.
“SEC. 9.  Nothing in this act shall, in any way, apply to a pending application for the certification of the Metcalf Energy Center, which was filed with the State Energy Resources Conservation and Development Commission by Calpine and Bechtel under Docket No. (99-AFC-3).

CARE has good reason to be concerned for the credibility and weight being given to the Cal-ISO. For example under transmission system engineering it states, “the Energy Commission will rely on the Cal-ISO’s determinations to make its finding related to applicable reliability standards, the need for additional transmission facilities, and the need for reliable electricity. The Cal-ISO will also provide independent testimony for the Energy Commission’s hearings.”
 CARE contends that based on the evidence herein presented and the FERC complaints that the staff’s contention that the Cal-ISO can provide “independent testimony”, is without the basis of evidence in the record. CARE provides evidence that the opposite is true through its filings and the findings of the FERC in regards to CARE’s September 30, 2000 Complaint FERC Docket#EL01-2. By this reference, we incorporate all filings submitted by CARE, as well as FERC orders on the subjects in regards to CARE’s September 30, 2000 Complaint FERC Docket#EL01-2.  Please let us know immediately if you reject this attempt to incorporate these materials by reference without having to resubmit them.  Your failure to so advise us will be deemed an acceptance of our incorporation by reference from materials provided.  
In this regards FERC has required the dissolution of the existing ISO board, for apparent conflicts of interest within its membership. In regards to the “assessment of need” under the current deregulated market scheme FERC has also determined that the run-up of energy pricing associated with the June 14, 2000 rolling blackouts is “not just and reasonable” and that generators like Calpine and Southern Energy had the opportunity to exercise “market power” in this regard. Under this deregulation scheme clearly, without the legislative authority to make a determination of “need conformance”, the Commission no longer has a statutory basis for making a determination of “public convenience and necessity” for this project, and therefore the basis for override pursuant to PRC 25525 is “null and void”.
Additionally, the Commission is relying on the wrong entity, to determine the “need for additional transmission facilities”. Unlike the Cal-ISO, the position of the California Public Utilities Commission, or the Transmission Agency of Northern California, would provide a truly “independent” unbiased opinion more reflective of the public and consumer interest in the determination of need for new transmission facilities. To the contrary, CARE contends that the evidence in the record demonstrates that the Cal-ISO, and possibly the Commission itself, are involved together in possible criminal violations of Federal anti-trust and civil rights statutes. CARE cautions the Commission to distance itself from the Cal-ISO and Calpine during their pending investigations in these matters.
Indeed, although-primarily due to limited resources some of which must be squandered addressing issues that may well be moot--investigation and research continue and are not even close to completion, it is quite apparent the CEC's likelihood of prevailing on the override issue is so weak, and CARE's chances of prevailing are so strong, injunctive relief by the courts may be appropriate.   

The undersigned is a duly authorized officer representing CARE and declares under penalty of perjury under the laws of the State of California that the foregoing is true and correct to the best of my knowledge and belief, and that this instrument was executed on the date given below at San Jose, California.  

Respectfully submitted,

CARE
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� CARE’s 12-8-00 Comments to FERC titled, Continuing Electricity Market Instability Threatens California with Rolling Blackouts


� CARE, other representatives, or members of the public lobbied to have this language amended to the legislation AB970, assuming (wrongly so) that the CEC would head the legislature’s concern for the environmental affects of the MEC project.


� MEC FSA page 626
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