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STATE OF CALIFORNIA
Energy Resources Conservation

and Development Commission

In the Matter of:                           



) Docket No. 99-AFC-3 

                                            



) 

Application for Certification for the       


) Group 1 & 2 Topic Areas Opening Briefs
Metcalf Energy Center [Calpine              


) 

Corporation and Bechtel Enterprises, Inc.]  
) 
Group 1 Topic Areas are:  Project Description, Compliance, Geology and Paleontological Resources, Transmission Line Safety and Nuisance, Waste Management, Efficiency, Reliability, Facility Design, Workers Safety and Fire Protection, and Cultural Resources.  In all technical areas in Group 1, CARE identified discrepancies and purposeful omissions from the administrative record as noted in CARE’s prehearing brief of 1-16-01 and the transcripts of the evidentiary hearings on these topics. We summarize these briefly once again. Under Project Description the applicant and staff failed to provide a description of the project that addressed the lack of any entitlements from the City of San Jose for water and sewer services, annexation, and associated land use and zoning designations. Under Compliance the applicant and Commission purposely omitted information on the applicant’s record for complying with conditions of certification on the Sutter Power Plant and Los Medanos Energy Center. The Commission’s has not demonstrated any substantial penalties imposed on the applicant for its failures to comply with these conditions or that its compliance monitoring or enforcement programs can effectively enforce the conditions of certification for the MEC. Under Workers Safety the applicant and staffs analysis omitted the applicants apparent problems with workers at the Los Medanos Energy Center being exposed to toxic levels of Arsenic. This demonstrates the applicant’s track record in this regard. Under Cultural Resources the applicant made clear for the record that they had proceeded to perform substantial trenching on the project site without the presence of a native monitor from the local tribal group the Muwekma-Ohlone tribe. Additionally CARE provided evidence that the applicant’s consultant Basin Research had with held the remains of seven individuals from the tribe for re-internment in a past dispute. This raised the possibility of removal of tribal resources without the knowledge of the tribe while non-observed trenching was taking place on the site under the direction of Basin Research. CARE provided substantial evidence from two expert archeaologists which was ignored by the applicant and staff. This demonstrates the continuing pattern of omitting vital information from the administrative records in this case.

Group 2 Topic Areas

Group 2 Topic Areas are:  Noise, Soil and Water Resources, Traffic and Transportation, Hazardous Materials, Socioeconomics, and Land Use.  

A.
Soil and Water Resources

1.
The mitigation measures proposed by the applicant, along with staff’s recommended conditions of certification, fail to provide adequate assurance that no significant environmental impacts to soil and water resources will result from the MEC. Without the basis of such entitlements from the City of San Jose the applicant’s and Commission’s analysis is inadequate.

2.
MEC fails to comply with LORS, to require the use of recycled water and meet requirements set forth by the City of San Jose for wastewater discharge. Without the basis of such entitlements from the City of San Jose the applicant’s and Commission’s analysis is inadequate.

3.
The MEC has failed to secured recycled water and waste discharge capabilities for the project. Without the basis of such entitlements from the City of San Jose the applicant’s and Commission’s analysis is inadequate.

B.
Traffic and Transportation/Hazardous Materials

1.
MEC will pose a significant impacts on traffic through the formation of secondary particulates in reaction between automobile emissions and ammonia slip from the proposed project in the vicinity of a major bottle neck on interstate 101. Ammonia slip in reaction with morning and evening commuter gridlock induced automobile emissions will create a continuous fumigating effect to commuters and local residents during these periods of the day – inducing the formation of particulate matter of two and a half microns or less diameter (PM2.5) the most lethal form of PM.

2.
The storage and transportation of aqueous ammonia will pose a significant public health and safety risk due to the immediate vicinity of a rail spur on site.

B.  Socioeconomics

1.
There will be disproportionate or adverse impacts to environmental justice populations within the impact zone of air emissions (See EPA demographics map) and low-income and minority children in particular. CARE will amend its EPA OCR complaint against CEC, BAAQMD, & CARB to include the MEC upon the issuance of the final Presiding Members Decision.

2. Staff and applicant failed to include native American Muwekma-Ohlone tribal communities in out reach and as observers in trenching for cultural resources on the project site.

3. The applicant’s analysis failed to include current market conditions and the associate economic impacts of the applicant’s market practices. In CARE’s October 3, 2000 Complaint to the Federal Energy Regulatory Commission (FERC) CARE contends that Independent Energy Producers, and the Cal-ISO are involved together in a ISO/generator trust to drive up the price of electricity, and justify expedited power plant construction in California to further maximize generator profits. Calpine Corp. and Southern Energy took their three plants down on June 14, 2000 for maintenance to with hold power during a period of peak demand to contrive an outage to create a shortage and test their market power.  CARE alleges the apparent exercise of market power by these generators in cooperation with the Cal-ISO was done to increase                 the cost of power and justify the approval of their pending new generation projects under consideration by the CEC. CALPINE acted with impunity for their actions irrespective of the loss of life and associated run-up in price of power that resulted.

C.  Land Use 

1.
MEC will have a significant unmitigated adverse environmental impact from the conversion of prime farmland.

2.
MEC will not be compatible with existing and planned land uses.

3.
The proposed MEC is inconsistent with the City of San Jose’s current General Plan and zoning designations.

4.
The project would be inconsistent with various development guidelines and standards. 

Conclusion

In its Final Staff Assessment, staff failed to incorporate CARE’s comments into the analyses of the technical areas listed above to evaluate the potential effects of the proposed project on the environment in accordance with CEQA, and to determine if the project is in compliance with all applicable LORS.  Furthermore, if the Commission certifies the project through its override authority, CARE RESPECTFULLY DEMANDS THAT YOU REOPEN THE CEQA PROCEEDINGS AND MODIFY THE CEQA DOCUMENTATION TO TAKE INTO CONSIDERATION AND GIVE PROPER WEIGHT TO THE AVOIDANCE OF AN OVERRIDE FACTOR

Respectfully submitted,
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