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STATE OF CALIFORNIA
Energy Resources Conservation

and Development Commission

In the Matter of:                           



) Docket No. 99-AFC-3

                                            



) 

Application for Certification for the       


) In Regards to CARE’s spurious requests 
Metcalf Energy Center [Calpine              


) on CEC "override" of the City of San Jose, 
Corporation and Bechtel Enterprises, Inc.]  
) Public participation, and Intervenor funding 

) As part of the Evidentiary Hearings
CARE objects and reiterates its prior objections, and CARE respectfully demands that the CEC immediately take appropriate remedial steps regarding the now well-established practice of summarily dismissing CARE's input on the essentially false, unfair and misleading grounds that CARE's input is "spurious" (according to the CEC) or "puzzling" (according to the applicant in concert with the CEC), or otherwise improperly stated or presented in accordance with undisclosed arbitrary criteria for the administrative admissibility of such input.  Even if the spurious and puzzling charges were generally true, and they certainly are not (as an unbiased tribunal would/will surely determine), this does not relieve the CEC of its duty to conduct a fair and adequate investigation, and provide fair and adequate responses to the concerns, demands and comments submitted by the public during the ongoing administrative review process.

It bears repeating that neither the CEC nor the applicant, have even the slightest authority to impose arbitrary, qualitative requirements on public input.  Doing so is unlawful, period.  Doing so causes ACTUAL PREJUDICE that includes the loss of political and financial support from those members of the public that are misinformed and misled.  This actual prejudice contributes to the cumulative adverse effects being imposed on CARE and other members of the public, such as the failure and refusal to provide CARE with effective public participation assistance.   

PLEASE TAKE FURTHER NOTICE that no matter how futile, to the extent its limited resources and the actual prejudice it is sustaining allow, CARE will not be dissuaded from attempting to participate in the ongoing administrative review process, as well as that of other CEC powerplant projects, and attempting to do so in a well-informed and meaningful manner. 

As CARE has been telling the CEC all along, despite the clearly apparent ongoing futility of it, we have been doing the best we can given, inter alia, the complex and confusing nature of the subject matter, along with the severe time, money, personnel and other restrictions you are all fully aware of--not to mention the refusal to provide any effective assistance and the causing of actual or potential prejudice.  

In acting exclusively in the public interest, CARE should be-and in many circles is--commended for such resilience.  CARE deserves, in accordance with statutory and constitutional law, far better than to have its input summarily dismissed and ignored in the fashion being perpetrated by the CEC in concert with the developer.  

As CARE recently asked, could this have anything to do with the fact that the CEC quite correctly perceives itself a potential party-litigant in litigation brought by CARE and other members of the public?  For example, could it be that the CEC is avoiding setting out its detailed legal position, and the basis for that position, regarding such issues as the adequacy of public participation and whether the CEC has the authority to override local agencies such as the City of San Jose in these proceedings? 

IN FURTHER RESPONSE to the CEC's summary denial of CARE's demands on the Mr. Kisabuli matter, it beggars belief that the CEC would claim a failure "to perceive any disadvantage to CARE by the witness substitution" in light of our offer of proof that, as fully known to the CEC, Mr. Kisabuli has information or evidence, including his personal observations and experiences, on the CEC's interpretation/application of the public participation procedures/requirements-including, more particularly, the withholding of evidence or information from the public.  We believe Mr. Kisabuli's testimony will help show the CEC has consistently taken-and continues to take--steps to curtail public participation, particularly when it takes the form of strong opposition that challenges the CEC's fundamental authority or jurisdiction (e.g., the override issue).

This brings up the matter of the CEC's efforts (or lack thereof) to formulate and implement an effective public participation cost compensation or reimbursement program, as to which there has been legislative recognition that the adoption and implementation of such a program is essential; CARE has recently submitted a great deal of evidence or information; and the CEC has summarily denied CARE's requests in the manner previously discussed.

Attached is the letter dated 04-20-92 from state senator Rosenthal to CEC chairman Imbrecht (the letter).  CARE respectfully demand(s), or reiterates its prior demand(s), that the CEC fully address all the matters discussed in the letter, and particularly the CEC's efforts to secure funding for and otherwise adopt/implement a viable Intervenor Funding Program, or similar program aimed at enhancing public participation in the CEC administrative review process.  We believe the public is entitled to a full history and a full report on matters so absolutely vital to well-informed and meaningful public participation.

Respectfully submitted,
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Michael E. Boyd, President 1-8-01
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