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STATE OF CALIFORNIA
Energy Resources Conservation

and Development Commission

In the Matter of:                           



) Docket No. 99-AFC-3

                                            



) 

Application for Certification for the       


) Additional comments CARE was Precluded 
Metcalf Energy Center [Calpine              


) by the Committee From Making Part of the 

Corporation and Bechtel Enterprises, Inc.]  
) Record at the 1-9-01 Pre-Hearing Conference

) during Deliberations on the CEC "override" 

) of the City of San Jose


As part of the evidentiary and pre-hearing process, CARE has objected, and will continue to object, on a regular basis, to the Committee’s prejudicial actions during your so-called administrative litigation (evidentiary and pre-hearing) process, which is precluding, and will continue to preclude informed and meaningful public participation in this project, until the Committee ceases and desists with its attempts to limit public participation, during this so-called CEQA equivalent environmental review process. CARE had prepared a script for oral presentation to be delivered in its entirety at the pre-hearing conference during deliberations on the issue of the CEC’s supposed “override” authority. CARE was precluded from delivering its script during the 1-9-01 pre-hearing conference by order of the hearing officer on direction of Commissioner Laurie, with the exception of those script lines that are underlined in the following script.

“ALTHOUGH WE'VE ALREADY SUBMITTED WRITTEN COMMENTS SPELLING OUT OUR OBJECTIONS,

I'VE BEEN ADVISED TO MAKE ONE THING PERFECTLY CLEAR TO THE CEC

BY ALLOWING THESE PROCEEDINGS TO CONTINUE WITHOUT ADDRESSING THE ISSUES WE RAISED 

AND WILL CONTINUE TO RAISE UNTIL WE'RE PROPERLY HEARD, RATHER THAN SUMMARILY REJECTED ON OUTLANDISH PRETEXTS

AND PARTICULARLY THE OVERRIDE ISSUE

YOU ARE ABUSING YOUR DISCRETION AND YOU LACK PROPER LEGAL AUTHORITY TO GO FORWARD WITH THESE PROCEEDINGS

AND YOUR ACTS OR FAILURES TO ACT ARE CAUSING CARE AND OTHER INTERVENORS AND MEMBERS OF THE PUBLIC, 

INCLUDING THE CITY OF SAN JOSE, 

ACTUAL HARM BY FORCING US TO CONTINUE PARTICIPATING-OR TRYING TO PARTICIPATE-IN THE ADMINISTRATIVE REVIEW OF A PROJECT 

THAT CAN'T BE BUILT UNLESS YOU EXERCISE YOUR ALLEGED AUTHORITY TO OVERRIDE

THIS PROJECT CAN'T BE BUILT UNLESS YOU DECIDE TO OVERRIDE THE CITY OF SAN JOSE'S DENIAL OF THE PROJECT

YOU'VE GOT TO OVERRIDE THE CITY'S LEGITIMATE DETERMINATION 

THAT IN THE BEST INTERESTS OF ITS CITIZENS

 IT DOESN'T WANT THIS PROJECT BECAUSE IT JEOPARDIZES ANOTHER PROJECT THE CITY WANTS MORE

THIS IS A POLITICAL DECISION IN PART

A DECISION THE CITY MADE ON A UNANIMOUS ELEVEN TO ZIP VOTE OF ITS CITY COUNCIL

A DECISION THE CITY ISN'T APT TO CHANGE ITS MIND ON

BUT THAT'S NOT ALL YOU'VE GOT TO OVERRIDE

YOU ALSO HAVE TO OVERRIDE THE CITY'S GENERAL PLAN, WITHOUT THE AMENDMENTS THE CITY FLAT-OUT REJECTED

IS INCONSISTENT WITH THE PROJECT

AND, FOR THE SAME REASON, YOU HAVE TO OVERRIDE THE CITY'S ZONING ORDINANCE, WHICH IS ALSO INCONSISTENT WITH THE PROJECT

AND YOU'VE GOT TO OVERRIDE THE CITY'S REFUSAL TO ANNEX A PORTION OF THE PROJECT SITE

BUT THAT'S NOT ALL THE OVERRIDING YOU'VE GOT TO DO

YOU ALSO HAVE TO OVERRIDE THE CALIFORNIA ENVIRONMENTAL QUALITY ACT, CEQA

CEQA SAYS THAT A PROJECT SHOULDN'T BE APPROVED IF THERE ARE FEASIBLE ALTERNATIVES, INCLUDING FEASIBLE ALTERNATIVE SITES

YOUR OWN STAFF HAS FOUND SEVERAL ALTERNATIVE SITES THAT ARE FEASIBLE AND LESS ENVIRONMENTALLY DAMAGING       

YOU HAVE TO OVERRIDE THOSE TO MAKE THIS PROJECT GO FORWARD

THIS BRINGS TWO IMMEDIATE ISSUES

NUMBER ONE: DO YOU HAVE THE LEGAL AUTHORITY TO DO ALL THIS OVERRIDING UNDER THE PARTICULAR CIRCUMSTANCES OF THIS PROJECT?

THIS QUESTION CAN'T BE CORRECTLY ANSWERED, OR ANSWERED WITH A REASONABLE DEGREE OF CERTAINTY UNDER THE PRESENT STATE OF THE LAW 

ALTHOUGH IT'S BEEN AROUND FOR A WHILE, THE CEC'S POWER TO OVERRIDE HAS NEVER REALLY BEEN TESTED LEGALLY

SO WE CAN'T BE SURE YOU HAVE THE LEGAL AUTHORITY, THE JURISDICTION TO DO ALL THIS OVERRIDING, EVEN IF IT WAS PROPER FOR YOU TO DO SO

AND THAT'S THE SECOND QUESTION

EVEN IF YOU HAVE THE POWER, IS IT PROPER TO EXERCISE IT IN THIS PARTICULAR CASE?

NOW, YOU'VE DECIDED NOT TO ADDRESS THESE CRITICAL ISSUES UNTIL THE ADMINISTRATIVE REVIEW PROCESS IS COMPLETED

THE DECISION SEEMS TO BE BASED ON THE PRETEXT THAT THIS IS THE WAY YOUR DISCRETION MUST BE EXERCISED, 

THE PRETEXT THAT YOU CAN'T POSSIBLY EXERCISE DISCRETION UNTIL THE ADMINISTRATIVE REVIEW PROCESS IS COMPLETED

AS A GENERAL PROPOSITION, THIS WAIT TIL WE'RE DONE PRINCIPLE MAY BE A GOOD ONE

BUT IT'S NOT A GOOD RULE IN A CASE LIKE THIS

IT'S NOT A GOOD RULE BECAUSE WHAT YOU'VE GOT TO WAIT FOR IS EVIDENCE THAT IS RELEVANT TO THE OVERRIDE ISSUES

YOU DON'T HAVE TO WAIT FOR ALL EVIDENCE TO BE IN ON ALL OTHER ISSUES

YOU DON'T HAVE TO WAIT BECAUSE THE OVERRIDE ISSUE IS CONTROLLING

THE OVERRIDE ISSUE IS DISPOSITIVE

YOU KNOW THIS

BUT YOU'VE SUMMARILY REJECTED OUR CALL FOR A DETAILED EXPLANATION

AND A DETAILED LIST OF EVIDENCE OR INFORMATION RELEVANT TO THE OVERRIDE ISSUE THAT YOU HAVEN'T ALREADY LOOKED AT 

IN OTHER WORDS, ALTHOUGH SO FAR YOU'VE REFUSED TO DO SO, 

CAN YOU ANSWER THE QUESTION OF PRECISELY WHAT IT IS YOU'RE WAITING FOR BEFORE YOU CAN ADDRESS THE OVERRIDE ISSUE?

THAT'S REALLY A VERY IMPORTANT QUESTION TO THOSE OF US WITH VERY LIMITED RESOURCES 

AND IF IT TURNS OUT YOU CAN'T OR WON'T OVERRIDE, ALL KINDS OF PUBLIC, AS WELL AS PRIVATE, FUNDS WILL BE WASTED 

THE MONEY SPENT BY THE CEC IN FURTHER REVIEWING THE PROJECT WILL BE WASTED

YOU'VE BEEN WASTING THIS MONEY AT LEAST SINCE THE CITY DECIDED TO DENY THE PROJECT

AT THAT POINT, IF NOT BEFORE 

YOU KNEW THE ONLY WAY THIS PROJECT WILL GET BUILT IS IF YOU EXERCISE WHAT MAY BE YOU OVERRIDE POWER

I SAY MAY BE BECAUSE THE LAW IS FAR FROM CLEAR ON THE SCOPE OF YOUR OVERRIDE POWER

AND IT’S APPLICATION IN THE PRESENT SITUATION 

YOUR DECISION NOT TO DEFER AN OVERRIDE DECISION INVOLVES THE POTENTIAL WASTE OF PUBLIC FUNDS 

WHICH, AS I UNDERSTAND IT, EVEN STATE AGENCIES AREN'T ALLOWED TO WASTE

YOUR DEFERRAL DECISION ALSO CAUSES THE POTENTIAL WASTE OF THE RESOURCES OF OTHER PUBLIC AGENCIES 

THESE ARE OTHER AGENCIES THAT MUST CONTINUE TO PARTICIPATE TO BEST PROTECT THEIR INTERESTS

THESE OTHER PUBLIC AGENCIES INCLUDE THE CITY OF SAN JOSE

I'M SURE IF YOU PUT THE QUESTION TO THE CITY, THE CITY WILL TELL YOU IT FULLY AGREES WITH US ON THESE POINTS

I'M SURE IT IS THE CITY'S POSITION THAT YOU SIMPLY DON'T HAVE THE OVERRIDE AUTHORITY TO SAVE THIS PROJECT

AS A MATTER OF FACT, YOU MAY WANT TO ASK THE CITY IF IT MAY BE CONTEMPLATING TAKING OF LEGAL ACTION FOR INJUNCTIVE RELIEF

TO ENJOIN YOU FROM CONTINUING THE POTENTIAL WASTE OF PUBLIC FUNDS IN THE MANNER DESCRIBED

CARE IS CERTAINLY GIVING INJUNCTIVE RELIEF SERIOUS CONSIDERATION, WITH THE MAIN OBSTACLE BEING FUNDING

WE WANT TO DO IT

AND WE ARE STRONGLY BELIEVE THERE ARE AMPLE LEGAL GROUNDS FOR DOING IT

BUT SO FAR WE JUST DON'T HAVE THE FUNDS TO DO IT 

ESPECIALLY SINCE WE'VE GOT TO CONTINUE WASTING OUR RESOURCES ON AT LEAST TRYING TO PARTICIPATE IN THE ONGOING PROCESS

THIS BRINGS UP ONE MORE SPECIFIC REQUEST, OR DEMAND, CARE WANTS TO MAKE

WE RESPECTFULLY DEMAND THAT THE CEC MAKE AVAILABLE THE NECESSARY FUNDS AND 

OTHER RESOURCES TO ALLOW US TO FURTHER EXPLORE INJUNCTIVE RELIEF

AND TO SUE FOR INJUNCTIVE RELIEF 

WHY IS THE CEC DEFERRING ITS OVERRIDE DECISIONS?

WHY?

THAT'S WHAT WE WANT TO KNOW AND YOU REFUSE TO TELL US

WHY?

FOR WHOSE BENEFIT?

ISN'T THE APPLICANT THE PRIMARY BENEFICIARY OF CONTINUING THESE POTENTIALLY MOOT ADMINISTRATIVE PROCEEDINGS?

AND IF THAT'S TRUE

IF THE APPLICANT HAS THE MOST TO GAIN BY GOING FORWARD WITH THESE EXPENSIVE PROCEEDINGS UNDER THE EXISTING OVERRIDE CIRCUMSTANCES,

SHOULDN'T THE APPLICANT BE BEARING THE COST?

THE APPLICANT RATHER THAN THE PUBLIC, AND RATHER THAN CITIZENS GROUPS ACTING IN THE PUBLIC INTEREST?”

CARE hereby incorporates this script by reference into this project’s administrative record, in its entirety, here - as if fully set out or delivered at the pre-hearing conference of 1-9-01. 

Non-spuriously and clearly yours,
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Michael E. Boyd, President 1-9-01
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