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On December 14, 2000 CARE received and accepted Roberto and Carmela Garnica’s membership dues as members of CARE. Ms. Garnica has requested CARE’s assistance in regards to the Blythe Energy Project, and its environmental and socioeconomic impacts. Ms. Garnica is a formal intervenor in the Blythe Energy Project. She has provided CARE seven hundred and eighteen signatures from Blythe residents which states, “We the undersigned disapprove of the ‘proposed’ Energy Plant site, and disapprove of such a plant to be a part of our immediate community environment.” Eighty-five low-income and minority individuals living in the project’s impact zone signed declarations that state that, “the Blythe Energy Project, the applicant has failed to take my family, my community and I into account regarding the environmental and economic effects of the proposed BEP.” Additionally Ms. Garnica provided CARE twenty-two declarations of farm workers that stated,





“I have personal knowledge of the following facts and can and will competently testify if called as a witness in this matter.


I am a farm worker and support my family through these only means.


I have worked in the lemon orchards, adjacent to the proposed power plant, throughout my adult life.


I have worked as a farm worker in Blythe throughout the valley with the different harvest.


The Blythe Energy Project, the applicant, has failed to address the social, economic and environmental impact this project will have on the farm workers and thus has failed to include any mitigation avenues regarding the proposed power plant and the negative impact that it will have on the farm worker labor force.”





A cursory review of the project’s Final Staff Assessment discloses numerous instances of omissions, piecemealing, and minimization of both environmental and socioeconomic impacts on the Blythe community. The Federal Code requires equal treatment irrespective of race or income�. CARE contends that the CEC is discriminating with intent in regards to the low income and minority community of Blythe. CARE contends that the same standards of review and mitigation are not being considered by the CEC in regards to the low income and minority community of Blythe as are being provided in the low-income and minority community of Nueva Azalea (00-AFC-3) or the agricultural community of Sutter California (97-AFC-2). In regards to the civil rights of the Blythe Community the FSA concludes,





“Because staff has determined that there will not be a significant impact on any population, no disproportionate impact analysis was necessary.”





The Blythe FSA� identifies the population of Blythe as 54 percent minority.





“As shown in SOCIOECONOMICS Table 7, Demographic Information, the Blythe


Area has a significant portion of its population classified as minorities and/or living below the poverty level. The U.S. census data for the Palo Verde Division and US census tract 458 indicates a population of 18,351. Of this total 46.0 percent were classified with a white ethnic background. The next largest segment was those with Hispanic heritage, (persons of Hispanic heritage may be of any race) at 41.5 percent. The area minority population was 54.0 percent.





To further define the minority population a review of the census tracts within six miles of the proposed project site was done. Four of the census tracts within this six-mile radius of the BEP have a minority population greater than 50 percent based on the 1990 census (see SOCIOECONIMICS Table 8, Demographic Profile By Census Tracts). Tract 462 had the largest minority population at 65.8 percent. This is out of a total population of 1,253. This tract is located in the City of Blythe south of Interstate 10, approximately five miles from the plant site. Census tract 459 has a minority population of 64.5 percent. This is from a population base of 1,732. Tract 459 covers a large area located west of the City of Blythe, and east of the Blythe Airport. The proposed Blythe Power plant is located just west of this census tract in census tract 458.”





Errors and omissions in the proposed Blythe Energy Project are similar to those CARE has raised on environmental impacts in the Metcalf Energy Center (99-AFC-3), and Contra Costa Power Project (00-AFC-1), and socioeconomic impacts in the Los Medanos Energy Center (98-AFC-1) and the Delta Energy Center (98-AFC-3). To the extent they apply to this project, the comments made in each of these siting cases are incorporated as though fully restated.  This is particularly true in regard to the failure to provide the same level of mitigation provided in the Nueva Azalea Power Plant or Sutter Power Project. 





“Staff has concluded that if all recommended conditions of certification are adopted by the Commission and implemented by the applicant, no significant adverse environmental impacts will result from the BEP.”





If the CEC accepts these statements at face value, the applicant will be allowed to perpetrate discriminatory effects on low-income and minority agricultural workers.  CARE is concerned for the health and welfare of farm workers and their children, who are low-income and minority persons in the community of Blythe, as sensitive receptors to the effects of air pollution.





 The project must include what is reasonably foreseeable in the future, as well as what is presently proposed or anticipated.  Breaking down the overall actual and potential “project” in the manner proposed by the applicant is a statutory evasion tactic strongly forbidden under CEQA because it results in the  “chopping up [of] a proposed project into bite-size pieces which, individually considered, might be found to have no significance on the environment but which when considered in their entirety may have profound significance.”  (Kings County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 716 (internal quotation marks and citations omitted).)   Because piecemealing undermines the CEQA statutory scheme and its foremost principle of maximizing environmental protection while avoiding or mitigating environmental harm to the fullest extent reasonably possible, the California Supreme Court struck down this statutory evasion tactic early in CEQA’s history.   (Bozung v. Local Agency Formation Commission (1975) 13 Cal.3d 263, 283-84.)  The same rule applies to CEC proceedings, which are required to be equivalent to and include CEQA.


 


In the present case, the CEC is discriminating in the performance of its statutory duty to provide required information (including impacts from air emission on public health, associated impacts on environmental justice populations�, and Federally listed threatened and endangered species), into bite-size pieces that trivialize the nature and scope of the proposed project.  In addition, the applicant’s piecemealing tactic is unfair to the public and to citizen groups with limited resources such as CARE.  It forces us to respond without requiring a comprehensive analysis by the applicant, and without providing structure or finality to the open-handed process.�





 These additional burdens on CARE and other members of the public further hinder, if not completely prevent, full and meaningful public participation in the administrative process as required by CEQA and NEPA.  The detriment and the unfairness are especially onerous because the process is already heavily weighed in favor of an applicant with virtually unlimited resources.  By accident or intent, the applicant’s piece-by-piece production of the required information essential to the evaluation of the project has the effect of limiting public participation, precluding opposition, preventing the issues from being decided upon their true merits, and preventing you from meeting your statutory requirement to produce an adequate FSA for you to approve the AFC in this case.  The lack of a comprehensive analysis provided by the AFC process (such as it is) risks serious error in the process.  We respectfully request that this be added as an amendment or supplement to CARE’s original OCR� complaint to include the Blythe Energy Project, if this project’s AFC is approved by the Commission, as currently proposed.





As we also noted in the MEC proceedings, in addition to greatly increasing the cost of public participation, the existing process also makes it extremely difficult if not virtually impossible to intelligently determine if and when to retain additional experts to continue participating in the ongoing review process in an informed and meaningful manner.  As it stands, this is a clear violation of the strong CEQA right of public participation.  





  	Intervenor CARE moves that the California Energy Commission (CEC) re-circulate this project’s Final Staff Assessment to insure provision of mitigation measures of equal or better efficiency to those proposed or adopted in the Commission’s other siting cases pursuant to the requirements of federal civil rights statutes, the California Environmental Quality (CEQA), and the Warren Alquist Act.  





	The CEC process as presently carried out is tainted with gross unfairness, inequity and inherently fraudulent goals.  For example, CEC staff should indicate as precisely as possible how long the applicant will be given to provide the additional information requested in the FSA, and how long the applicant will be allowed to continue dribbling out the requested information on an irregular, piecemeal basis, particularly in regard to critical biological and water resources, which is very frustrating to and time consuming for the experts we have already retained, and which greatly interferes with if not completely precludes public participation.  Several critical pieces of information remain outstanding. The following information is needed prior to completing the new FSA: 





Water resources, impacts to ground water and buried hazardous waste associated with the former Blythe airbase. Mitigation measures for impacts on water resources need to include the use of dry cooling technology as adopted for the Sutter Power Project�.


“Calpine (1998h), to address concerns about potential effects of the project on groundwater supply and quality, is proposing to use a 100 percent dry cooling technology. This will reduce the project's average water demand by over 95 percent, from slightly more than 3,000 gpm to 140 gpm (Calpine 1998q). As shown in the revised preliminary plant water balance, average daily flows will be 60,000 gallons per day (gpd) and peak flows to be 318,000 gpd (Calpine 1998q). The annual water demand of the project based upon average operating conditions, therefore will be reduced from 4,856 acre feet to 67 acre feet, while annual demand based upon peak operating conditions, will be reduced from 7,115 acre feet to 356 acre feet. Since the project will not be operating at peak levels a significant portion of the time, Calpine (1998q) estimates that annual groundwater pumping will be approximately 225 acre feet.”


The Commission needs to demonstrate that water resource impacts from this project will not perpetrate discriminatory effects in comparison to the non-low income non-minority agricultural community surrounding the Sutter Power Project.





In the Commission’s proposed FAST TRACK EMERGENCY REGULATIONS Title 20, California Code of Regulations, Division 2-State Energy Resources Conservation and Development Commission, Chapter 5 – Sit Certification, Article 7 (new) – Additional Provisions for Considering Expedited Applications Under Public Resources Code Section 25550, Section 2021, Applicability of Regulations, page 4 it lists information required for completion of Environmental Justice Analysis as,	   


 “A discussion of the potential for disproportionate impacts from the project on minority or low-income people; such discussion shall include, but not be limited to, all of the following:           


The most recent estimates or projections of demographic information by census tract showing the number and percentage of minority populations and people living below the poverty level within six miles of the proposed site and identified alternative sites(s);     


One or more maps at a scale of 1:24,000 showing the distribution of minority populations and low-income populations and significant pollution sources within six miles of the proposed site, such as those permitted by the U.S. Environmental Protection Agency (Toxic Release Inventory sites), the local air quality management district, or the California Department of Toxic Substances Control; and   	                                              


Identification of available health studies concerning the potentially affected population(s)within a six-mile radius of the proposed power plant site”.               


The FSA Environmental Justice analysis requires a more extensive EIR study of the existing, potential or foreseeable pollution that affects the EJ communities.  This includes the effects of lack of medical access, lead pipes and paint, disease patterns, planned new roads and industries. Whether there are subsistence farmers or gatherers of natural food supplies that might be affected by project.  Do they depend on fishing to supplement their diet? Do they use ground water that might be contaminated by the project? The results are compared to a larger non-minority, non low-income community;





Biological resources; The CEC has embarked on the same style of piece-meal document preparation for this project as in the MEC project. This FSA claims that the mitigation for adverse impacts on biological resources will be described in a biological resources mitigation implementation and monitoring plan (BRMIMP). As CARE’s expert biologist, Dr. Shawn Smallwood pointed out repeatedly in recent comments on the Metcalf Energy Center, it is improper, and it is unhelpful to the public, to defer the formulation of a mitigation plan to a later date.  The public needs to have the opportunity to review the mitigation plan prior to approval by the CEC.  The CEC staff recommended approval of the Metcalf Energy Center, even though the public never had the opportunity to review a final BRMIMP nor the Section 7 Biological Opinion, which is still not released by the US Fish and Wildlife Service in this project as well as the MEC.  This FSA embarks on the same sort of piece-meal document releases, and indicates that the CEC staff will render conclusions and make recommendations to the Commissioners without considering the comments of the public regarding the mitigation and monitoring plan. CARE fails to see how the CEC staff can make informed decisions, on a final basis, when they have not seen the BRMIMP, or the comments from the public.  We know from experience that this piece-meal document release will prevent CARE and its expert consultant from providing the level of expert consultation to CARE’s members that they deserve.  





The project is a major source whose emissions trigger PSD requirements for NOx, PM10, and CO.   Any major modification subject to PSD must conduct an analysis to ensure that best available control technology ("BACT") is used.  This requirement is set forth in section 165(a)(4) of the federal Clean Air Act, in federal PSD regulations at 40 C.F.R. § 52.21(j), and in federal regulations providing the requirements for State implementation plan (SIP) approval of a State PSD program, at 40 C.F.R. § 51.166(j).  For PSD purposes, BACT is “an emissions limitation… based on the maximum degree of reduction for each pollutant subject to regulation under [the] Act which would be emitted from any proposed major stationary source….” (40 CFR § 52.21(b)(12).) A proper top-down analysis would almost certainly conclude that SCONOx is BACT for this project, even if it achieved exactly the same emission limit as SCR, because it offers a number of important advantages over SCR alone, with no offsetting disadvantages.  First, SCONOx uses a single catalyst to simultaneously remove NOx, CO, VOCs, and toxics.  Second, it uses no ammonia or other hazardous materials and thus requires no ammonia slip, eliminating the many significant impacts associated with ammonia use (e.g., transportation accidents, unloading accidents, site releases, PM10 generation).  Third, the SCONOx system operates effectively at temperatures ranging from 300oF to 700oF, making it well suited for merchant operation and providing better control during startups and shutdowns than achieved with other competing catalytic technology (e.g., SCR, CO oxidation catalyst).  Fourth, unlike other catalytic systems, the SCONOx catalyst is continuously regenerated, assuring continuous maximum catalyst effectiveness.  Finally, notwithstanding the forgoing benefits, SCONOx has achieved much lower NOx and CO levels than other competing technologies and, therefore, is de facto BACT for this project.  The SCONOx system has been demonstrated to achieve 2 ppmvd averaged over 3 hrs or 2.5 ppmvd averaged over 1 hr� on the 32 MW combined cycle (25 MW LM2500 gas turbine plus 7 MW steam turbine) Federal Cogeneration facility in Vernon, California (“Federal Facility”).  (South Coast AQMD Staff Report, p. 3-4.)  The South Coast AQMD has concluded that SCONOx/water injection is “achieved-in-practice” technology for natural gas-fired turbines with rated capacities of 3 MW or greater.  EPA Region 9 has also concluded that the Federal Facility “has, based on data submitted to EPA for the six-month period from June 28, 1997 to December 28, 1997, ‘demonstrated in practice’ NOx emissions rates that are consistently at or below 2.0 ppmvd based on a 3-hour rolling average.”  (Haber 3/23/98.�)  EPA has recently acknowledged that this same facility is currently meeting 1 ppm NOx. In addition, SCONOx has been operating on a 5-MW Solar Taurus 60 gas turbine at the Genetics Institute facility in Andover, Massachusetts since August 1999, likewise meeting 1 ppm. SCONOx simultaneously removes NOx, CO, and VOCs.  The nine months of recent CEMs data indicate that the Federal Facility routinely achieves a CO limit of 1.0 ppm averaged over 1 hour, and 0.7 ppm averaged over 3 hours.  Similar performance has been demonstrated at the Genetics facility. Applicants have argued that duct firing would somehow limit SCONOx's ability to control CO.  This is erroneous.  SCONOx has been operating for nearly a year at the Genetics Institute in Andover, Massachusetts, which employs a duct-fired heat recovery steam generator (“HRSG”).  Because both the turbine and the duct burners burn natural gas, the emission characteristics are very similar.  In any event, the duct burner emissions comprise only a small fraction of the total exhaust gases. This small increase would not alter the system’s fundamental design.   Finally, the vendors of SCONOx have confirmed these facts and have further noted, based on experimental tests, that duct firing actually improves the performance of SCONOx, not reduces it as alleged by other project Applicants. The type of combustor is irrelevant to the performance of SCONOx.  The only important variable is inlet CO concentration.  ABB guarantees a CO reduction of 90%, irrespective of the inlet concentration.  Therefore, for BEP, SCONOx could be designed to achieve 1.0 ppm CO.





Partial load emission/emission factors (for air quality and public health) in the Applicant's calculations, summarized in the FSA, suggest that the total cancer risk is less than the significance threshold of one in one million.  These calculations assume that both turbines are operating simultaneously at full load with the duct burners firing.  However, emissions of some toxic compounds are substantially higher during reduced loads, such as occur during startup, shutdown, and partial load operation, than during routine operation. The Gas Research Institute ("GRI") investigated the effect of load on criteria and toxic pollutant emissions from nine gas turbines including a large Frame 7 turbine.  This study found that emissions of benzene, toluene, formaldehyde, methane, and total non-methane hydrocarbons decrease with load.  Emissions of formaldehyde, a carcinogen, increased dramatically, by up to a factor of 343 when the load was reduced from 100% to 20%.  For the 750 MW GE Frame 7, the formaldehyde emission factor increased from 15 lb/1012 Btu to 7,539 lb/1012 Btu, or by a factor of 503, and the formaldehyde emissions increased from 0.11 to 16.08 tons/yr or by factor of 146, when the load was reduced from 100% to 30%.  (GRI 8/96,� Table S-5.)  This substantial increase in formaldehyde emissions during reduced load operation was not taken into account in the Applicant's risk calculations. Acrolein is the most toxic compound emitted by the gas turbines.  It is a double-bonded aldehyde which causes eye, nose and throat irritation.  It has the lowest acute and chronic reference exposure level among all of the substances emitted by the turbine.  Therefore, very small concentrations of acrolein, much smaller than any other compound emitted by the Project, will result in significant health impacts. The BEP Applicant's risk assessment relied on an acrolein emission factor that was based on source tests in which acrolein was measured by CARB Method 430.  (CARB 4/96.�)  CARB has recently published an advisory that states: "any data or results, based on the use of M430 to determine acrolein...are suspect and should be flagged as nonquantitative wherever they appear."  (CARB 4/28/00.�)  This method has been validated for only formaldehyde and acetaldehyde and substantially underestimates acrolein concentrations.  





In conclusion, based on numerous instances of omissions, piecemealing, and minimization of both environmental and socioeconomic impacts on the Blythe community Intervenor CARE moves that the California Energy Commission (CEC) re-circulate this project’s Final Staff Assessment to insure provision of mitigation measures of equal or better efficiency to those proposed or adopted in the Commission’s other siting cases pursuant to the requirements of federal civil rights statutes, the California Environmental Quality (CEQA), and the Warren Alquist Act.  





Thank you for your assistance in this matter.


�EMBED PBrush���


Michael. E. Boyd – President, CARE 12-18-00








� Sec. 1981. Equal rights under the law 


(a) Statement of equal rights 	�All persons within the jurisdiction of the United States shall have the same right in every State and Territory to make and enforce contracts, to sue, be parties, give evidence, and to the full and equal benefit of all laws and proceedings for the security of persons and property as is enjoyed by white citizens, and shall be subject to like punishment, pains, penalties, taxes, licenses, and exactions of every kind, and to no other.


Sec. 2000a. Prohibition against discrimination or segregation in places of public accommodation 


(a) Equal access	 �all persons shall be entitled to the full and equal enjoyment of the goods, services, facilities, privileges, advantages, and accommodations of any place of public accommodation, as defined in this section, without discrimination or segregation on the ground of race, color, religion, or national origin.  


� Blythe Final Staff Assessment p. 305


� See http://www.calfree.com/OCRDelta.html for CARE’s 4-18-00 to the EPA Office of Civil Rights Compliant alleging discrimination by the CEC, BAAQMD, and CARB in their permitting of the Delta Energy Center 98-AFC-3, and the Los Medanos Energy Center 98-AFC-1.





� CARE raised similar public participation and procedural unfairness concerns in the MEC (Docket No. 99-AFC-3) proceedings.  This includes statements by our biological resources expert, Dr. Shawn Smallwood, pointing how difficult, time-consuming, inefficient and expensive it is to have to wait and respond to vital information provided by the applicant on a piecemeal, ongoing basis.  By this reference, we incorporate all comments submitted by Dr. Smallwood, as well as all comments submitted by CARE on the subjects of public participation and procedural/substantive unfairness, in the MEC proceedings.  Please let us know immediately if you reject this attempt to incorporate these materials by reference without having to resubmit them.  Your failure to so advise us will be deemed an acceptance of our incorporation by reference from materials already in CEC files.  


� See http://www.calfree.com/OCRDelta.html for CARE’s 4-18-00 to the EPA Office of Civil Rights Compliant


� Sutter FSA 98-10-22 p.470


 �  The South Coast AQMD concludes that 2 ppmvd averaged over 3 hrs is equivalent to 2.5 ppmvd averaged over 1 hr.  (South Coast AQMD 5/12/98, p. 3-4).


�  Letter from Matt Haber, Chief, Permits Office, U.S. EPA, to Robert Danziger, President, Goal Line Environmental Technologies, March 23, 1998.


� Gas Research Institute (GRI), Gas-Fired Boiler and Turbine Air Toxics Summary Report, Final Report, August 1996.


� California Air Resources Board, Development of Toxics Emission Factors from Source Test Data Collected under the Air Toxics Hot Spots Program:  Volume 1, Final Report, April 1996.


� Letter from William V. Loscutoff, Chief, Monitoring and Laboratory Division, to All Air Pollution Control Officers/Executive Officers, Re: Advisories to Limit the Use of ARB Method 430 (M430) Determination of Formaldehyde and Acetaldehyde in Emissions from Stationary Sources, April 28, 2000.
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