INTRODUCTION & SUMMARY

1.
Defendants Continue Violating Mandatory CEQA Requirements. 

This is primarily an action to enforce the California Environmental Quality Act (CEQA) and the Warren-Alquist Act for violations that include not having provided adequate opportunity for well informed and meaningful public participation of the type required by CEQA.


Before getting to the general demurrers based on the statute of limitations filed by defendants, this court should exercise its equitable powers and deal with the fact defendants are in continuing violation of mandatory CEQA procedural requirements for giving notice within 20 days and holding a good faith settlement conference within 45 days.  (Public Resources Code, § 21167.8 (a), (b) and (e).)  In terms of equity and fairness, this should preclude defendants from having anything heard until they come into full compliance with the law.


This is the subject of a motion that plaintiffs prepared and tried to file on shortened time to be heard on the scheduled July 13, 2001, hearing date.  With the outcome of those efforts still in doubt, plaintiffs are providing the key authority supporting their position below.  


Plaintiffs should not be admonished, looked down upon or discriminated against merely because of their lack of money to hire an attorney to fully represent them in this case.  The lack of money with which to hire trustworthy scientific as well as legal experts to review and if necessary challenge the work done by CEC staff and the applicant's experts is precisely why plaintiffs' right of public participation was denied during the administrative proceedings.
  It is truly the root of all evil and the main reason plaintiffs are seeking judicial review.  Blaming them for this unfortunate situation is completely unfair.
2.
Leave to Amend to Address the Statute of Limitations Issue is Required.

Defendants now claim the applicable statute of limitations is the one under the Warren-Alquist Act.  However, that is not what the constructive notice says given to the public by the CEC when it filed a CEQA Notice of Determination, a copy of which is attached as Ex. 1.  As shown below, there is ample evidence to support an estoppel in pais defense, which was not pleaded because plaintiffs had no idea defendants, and particularly the CEC, would take the position a statute of limitations of less than 180 days applies.  

KEY FACTS


As the declarations that are part of this opposition show, the CEC held its final public hearing on the project on March 16, 2001.  At this time there was no public announcement regarding statutes of limitations, particularly one as short as 30 days.  The same thing is true for the "business meeting" on March 21, where the public was only allowed to listen by phone to the apparent approval of the project.
  Having developed a habit of doing so, on which the plaintiffs and other members of the public came to reasonably rely, before, on or after March 21 the CEC's public advisor's office said nothing about a statute of limitations, and when later asked would not or could not provide any definite information, referring the public to the project manager's office, which was also unable to help, but did confirm an error had been made.  (See Declarations of Carmela F. Garnica and Michael E. Boyd, below.)

As shown by the authority cited and discussed below, these facts are more than sufficient to estop defendants from relying on the special 30-day statute of limitations under CEQA or the Warren-Alquist Act, and to apply the 180-day period for ordinary or administrative mandamus actions, as well as under CEQA when there is a failure to fully comply with mandatory procedural requirements treated as conditions precedent.  (See, for example, Citizens of Lake Murray Association v. San Diego City Council (1982) 129 Cal.App.3d 436, 440-41.) 

Therefore, plaintiffs respectfully request leave to amend to allege the existing estoppel facts and assert that defense.  

POINTS AND AUTHORITIES

1.
Defendants are in Continuing Violation of Mandatory CEQA Requirements.

CEQA provides that within 20 days of being served with the petition, notice of a settlement meeting "shall" be given and filed with the court, and the settlement meeting "shall" be held within 45 days.  (Pub. Res. Code, § 21167.8, subd. (a).)  At the meeting, the parties "shall attempt in good faith to settle the litigation and the dispute which forms the basis of the litigation."  (Id., subd. (b).)  

There is no question about this requirement applying to the present case.  The exemption from CEQA, which is primarily documentary in nature and scope, given a certified regulatory program such as CEC's only extends to Chapters 3 and 4 of CEQA.  (Sierra Club v. State Board of Forestry (1994) 7 Cal.4th 1215, 1230-31.)  The mandatory settlement meeting requirements are in Chapter 6.  (Pub. Res. Code, § 21167.8.)

2.
Estoppel is Triggered and Plaintiffs Must be Allowed to Plead it.

In regulating the siting, construction and operation of natural gas powerplants like the one being placed in the midst of the Blythe community inhabited primarily by people that are poor, native people, and people of color (which is no accident, plaintiffs assure), the Warren-Alquist Act created the office of a public advisor entrusted with the duty to "insure that full and adequate participation by all interested groups and the public at large is secured ..."  (Pub. Res. Code, § 25222.)  As shown by the declarations that follow, this obviously includes the giving of prior notice of important events occurring during (and at the close of) the administrative review process. 

It need also be pointed out that the Notice of Determination the CEC filed on March 30 (Ex. 1), is a CEQA document aimed at giving the public constructive notice that the CEQA 30-day statute of limitations began running on the date the NOD was filed.  (Pub. Res. Code, §§ 21008(a), (c), 21167(b).)  This means that, as defendants claim in their general demurrers, the Warren-Alquist Act's 30-day statute of limitations starts running on a different date, March 21, than CEQA's, March 30.  Even if, under the circumstances, it was fair or appropriate to presume the public knowledgeable enough to find, read and understand the Warren-Alquist statute of limitations, at the very least defendants created a great deal of public confusion on the issue.  Confusing the public about such critical matters, particularly in the way it was done here, is a clear (and fatal) violation of the public participation requirements of both statutory schemes.  Under the estoppel doctrine, this deprives defendants of the right to assert and benefit from either 30-day statute of limitations.

"The doctrine of equitable estoppel may be invoked to prevent a defendant from relying on the statute of limitations."  (Mills v. Mills (1956) 147 Cal.App.3d 107, 119.)  It applies when a defendant violates a duty thus causing a plaintiff's claim to become barred.  This is based on the rationale that the defendant "must be charged with having wrongfully obtained an advantage which the courts will not allow him to hold."  (Id.)


The principle of estoppel is:  "One cannot justly or equitably lull his adversary into a false sense of security, and thereby cause his adversary to subject his claim to the bar of the statute of limitations, and then be permitted to plead the very delay cause by his course of conduct as defense to the action when brought.  (Rupley v. Hunsman (1958) 159 Cal.App.2d 307, 313.)


 All of the essential elements of an estoppel (see City of Long Beach v. Munsell (1970) 3 Cal.3d 462, 489-91) are present in this case and plaintiffs must be given an opportunity to amend their pleading to assert them, thus avoiding the general demurrer.

DECLARATION OF CARMELA F. GARNICA


Carmel F. Garnica declares:


I am one of the plaintiffs in this case.  I have never received any kind of notice regarding a settlement meeting in this case, and neither has anyone else I know of.

To the extent I could without the money to retain all the experts necessary to understand what was going on, I participated in the CEC proceedings on the Blythe powerplant project, including the public hearing on March 16, 2001, and, by phone, the so called "business meeting" on March 21.  At no time before, during or after any of these events was I, or anyone I am associated with, ever told anything by anyone from the CEC about a "statute of limitations," or that I only had 30 days to take my case to court.  

During the CEC proceedings, the public advisor's office always gave me notice of and explained to me important things that were coming up, especially events with deadlines.  Because of this, I came to rely on the public advisor's office to tell me ahead of time if something as important as losing my right to go to court was going to happen.

One of the main reasons my father and I filed this action is to take advantage of the provisions requiring a settlement meeting where we can sit across the table from the applicant and the CEC and in good faith try to work out all our differences so it won't be necessary to go on with the litigation.  We have never had this opportunity before and we're willing to do our part to make it happen. 

I declare under penalty of perjury under the laws of the State of California that what is stated in this declaration is true and correct, and this declaration was signed on the date given below at Blythe, California

DATE:
  July ___, 2001




____________________









CARMELA F. GARNICA

DECLARATION OF MICHAEL E. BOYD

 
Michael E. Boyd declares:


1.
I am the president of CAlifornians for Renewable Energy, Inc. (CARE), a grass roots citizens group concerned with, among other things, protecting the environment to the maximum extent reasonably possible, and reminding as well as educating the public and decisionmakers about this goal.  We are particularly concerned with the way environmental protection is being sacrificed at an unprecedented level in order to get on line as many electric powerplants as possible.  This is being sold to the public as part of if not "the" solution to  the energy crisis (officially declared an emergency by the governor in January 2001), even though the CEC and powerplant applicants are totally ignoring the impacts that the energy crisis itself is having on the plans to construct as well as the construction and operation of the slew of powerplants slated for approval currently and in the foreseeable future.


2.
One of the plaintiffs in this case, Carmela Garnica, asked for CARE's help regarding the Blythe project and her family became a member of CARE in or around November 2000.  We provided Mrs. Garnica what assistance we could, given our limited resources.  In addition to general support and encouragement, the assistance we provided includes helping with the filing of documents, obtaining of information and otherwise dealing with the CEC and its staff.  


3.
As an official intervenor, most if not all of Mrs. Garnica's contacts with the CEC went through the public advisor's office.  Virtually all her filings were by fax or by mail sent to the public advisor's office, which then distributed the materials to the appropriate parties.  


4.
CARE has been participating in the CEC's powerplant siting process since approximately October 1999.  We have been and are involved in around 10 different projects.  In about half of them CARE has been an official intervenor.  In all of these projects, including Blythe, we have always gone through and received advance notices and assistance from the public advisor's office.  This includes being given prior notice of all upcoming important events, such as public hearings and various deadlines for taking specific actions.  Through these constant, consistent and routine dealings, we came to rely on the public advisor's office to give us prior notice of really important deadlines.


5.
By phone, on March 16, 2001, I participated in the public hearing on the Blythe project, and again by phone I participated in the March 21 "business meeting" where the project was apparently approved.  At no time prior to, during or after these events was I ever advised by the public advisor's office or anyone else that a "statute of limitations" had started running on March 21 or any other date.  In this regard, based on our extensive prior dealings, I certainly relied on and expected the public advisor's office, if not the CEC officials at the March 21 meeting, to provide prior notice of such a critical event.  So much so, in fact, that for a significant period of time after March 21, I gave no thought whatsoever to a time limitation for filing a court action to contest the CEC's handling and approval of the Blythe project.   


6.
Being somewhat familiar with CEQA procedures (though not so much CEQA litigation), I was generally aware there were time limitation for filing an action to enforce CEQA.  But at first I was not very concerned about it because not having been given notice of it at the March 21 meeting or from the public advisor's office, I figured there may be an additional step or steps to be taken before CEC project approval became final.  

7.
Therefore, it wasn't until after April 21, 2001 (more than 30 days following the March 21 meeting) that I contacted the public advisor's office to get information on the matter.  The public advisor couldn't answer most of my questions.  When I asked whether the CEQA procedure of filing a Notice of Determination (NOD) was going to be followed, I was referred to the CEC's project manager, Lance Shaw, who told me an NOD had been filed with the Office of Planning and Research (OPR), which confirmed CEQA's requirement that NODs be filed within 5 working days of the date of a final project approval.

8.
OPR also informed me that the NOD filed by the CEC on the Blythe project, a copy of which I obtained (see Ex. 1), was not filed within 5 working days of the date claimed as the date of final project approval.  The NOD itself states final approval had been given on March 21, but the NOD wasn't filed until March 30.  (Ex.  1.) The CEC project manager, Lance Shaw, admitted the CEC had made a mistake by not filing the NOD on time. 

9.
At its very bottom, the NOD also shows the date it was faxed to me by OPR April 19, 2001, which was the same day I contacted the CEC public advisor's office and project manager about the matter, as previously described.

10.
Not having sufficient financial resources to do so, I wasn't able to get specific legal advice about the situation.  But I did learn that, generally, if all applicable requirements aren't strictly complied with, CEQA's special 30-day statute of limitations doesn't apply, and a project opponent has 180 days to file a CEQA enforcement action.  Of course, as with everything else about the Blythe project, I conveyed this information to Mrs. Garnica.

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct, and this declaration was executed on the date designated below at San Carlos, California.

DATED:  July 2, 2001
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MICHAEL E. BOYD

� By public participation plaintiffs mean well informed (which is where the experts come in) as well as meaningful, meaning with a fair opportunity to have an input and to freely associate with others to take political action against ecologically insensitive decisionmakers [Footnote 1 continued at bottom of next page.]


"come election day."  Without adequate funding this type of public participation cannot happen, which means these powerplants are being approved without a vital CEQA and democratic decision making element.





� Project approval was disclosed, but its legal consequences (i.e., the triggering of a 30-day statute of limitations) were not, either at the hearings, or by the CEC public advisor's office, before or after the crucial March 21 event.  It should be noted that at this point the public advisor's inherent conflict of interest comes most clearly into play.  The conflict stems from providing advice, notice and assistance to the very intervenors and members of the public who will potentially bring legal action against your employer (i.e., the agency that pays your salary).  In this case, the public advisor's office may have made the wrong choice in selecting loyalty to the employer after lulling the public into a false sense of security.


� It would be highly unreasonable and contrary to the clearly ameliorative purpose of the statute to construe this language to exclude giving the public adequate notice of the commencement of a 30-day statute of limitations.
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