

To: Waqar Ahmad, PhD, PE
California Environmental Protection Agency
Department of Toxic Substances Control

700 Heinz Avenue, Suite 200

Berkeley, California 94702

e-mail: wahmad@dtsc.ca.gov 

RE: Draft Hazardous Waste Facility Boiler and Industrial Furnace Permit and Draft CEQA Negative Declaration for Dow Chemical Company at its facility located on Loveridge Road in Pittsburg, California
From: CAlifornians for Renewable Energy, Inc. (CARE)

821 Lakeknoll Drive

Sunnyvale, CA 94089

(408) 325-4690

CARE wishes to formally object to and protest the proposed Draft Hazardous Waste Facility Boiler and Industrial Furnace Permit and Draft CEQA Negative Declaration for Dow Chemical Company (Dow) at its facility located on Loveridge Road in Pittsburg, California.  

The permit would authorize the continued storage of hazardous waste generated on-site and its processing in boiler & industrial furnaces, without the required Environmental Justice analysis
 and environmental review required under CEQA
. The treatment units consist of the two boiler & industrial furnaces (also known as Halogen Acid Furnaces) and associated hydrochloric acid recovery and air pollution control systems. The relief CARE is seeking is to require the completion of an Environmental Impact Report (EIR) by the lead agency DTSC that identifies all environmental and socioeconomic impacts and their mitigation as required by CEQA. Additionally the associated federally required Environmental Justice analysis needs to be completed by DTSC 
 prior to approval of the permit.

Prerequisite Environmental Justice Analysis not completed
Who is bearing the burden of environmental hazards?  When it comes to environmental quality and issues of public health, not all communities are treated equally.  Evidence clearly shows that communities of color suffer from a disproportionate number of environmental hazards.  A recent study in Southern California showed that there are persistent racial differences in estimated cancer risks associated with ambient hazardous air pollutant exposures, even after controlling for well-known causes of pollution such as population density, income, land use, and a proxy for political power and assets (home ownership). 4 Other studies indicate that 89% of all toxic air releases are located within 1 mile of disproportionately “minority” census tracts in metropolitan Los Angeles
 and that being a person of color in Los Angeles is the best predictor of living next to a hazardous waste treatment, storage and disposal facility.
  Making the situation worse by adding to the cumulative impacts of these environmental hazards are power plants like the 880 MW Delta Energy Center under construction adjacent to the proposed project site.

Title VI regulations require project applicants to use the most recent demographic data available, by census tract, to determine the number and percentage of people of color and low-income
 populations living within a six-mile radius of the proposed facility.  The regulations also call for maps at a 1:24,000 ratio, showing the distribution of people of color and low-income population, and significant pollution sources.  Significant pollution sources include sites on the Environmental Protection Agency’s (EPA) Toxic Release Inventory list, or those that are permitted by the California Department of Toxic Substances Control or the local air quality management district.
  Applicants are also required to identify and report available studies of the health status of populations within the six-mile boundary of the given plant. In this case no demographic data has been considered or provided. As the demographics of the City of Pittsburg identify the community as 64% peoples-of-color and no demographics information has been provided for public review in the draft report petitioner assumes the requisite EJ analysis has not been performed.

With all due respect, our understanding is that it is you as the administrative agency, and not CARE or other members of the public, that are responsible to conduct a full and fair investigation of matters as to which you have been put on notice by the submission of objectively-based, reasonably credible information, such as the information we are providing you. 

We also understand that in order to preserve our legal rights to challenge your decision in regards to the issues of discrimination we have to notify you in advance of your decision of the alleged discriminatory practices, in this case involving a permit to authorize the continued storage of hazardous waste generated on-site and its processing in boiler & industrial furnaces, without the required Environmental Justice analysis of disparate impacts on this community-of-color. It is also our understanding that your failure to act on our notification of such discrimination may be used to establish your intention to discriminate in any ensuing judicial review. This is to formally notify you that your continued participation with the applicant in these discriminatory and illegal practices will be interpreted by CARE as admission that you also have such “intent to discriminate” in this regard.

Foreclosing or hindering public participation rights required under CEQA leads to constitutional & statutory violations.
In regard to the CEQA issues, in addition to all those previously raised, CARE provides a discussion of the nature and scope of the right of public participation provided by CEQA, and shows how foreclosing or hindering that right leads to constitutional as well as statutory violations.

It is CARE's position that the procedure followed in this case, where the permit is based on an ND issued by a CEQA lead agency in the absence of a CEQA and Title VI compliant environmental review process, precludes or contributes to the violation of the type of well-informed and meaningful public participation required by CEQA.  Obviously, this process stands CEQA on its head.  It constitutes and even goes beyond a post hoc rationalization of action previously committed to.  It further confuses the public and cuts the public out of the project’s approval process.  This precludes and unduly interferes with that right, violating not only statutory, but also constitutional provisions.  

We believe we have presented sufficient objective information and evidence to trigger a public agency's duty to further investigate and act on the matter of the persistent, ongoing inadequacy of public participation.  The public must be given a full and fair opportunity to participate in all aspects of a project's administrative review proceedings.  When it comes to CEQA, a lead agency doesn't have the discretion to merely rubber stamp approval of a project by issuing a permit based on a Negative Declaration when there is clear evidence of significant environmental and socioeconomic impacts of the project, which have not been properly identified or mitigated.  A full and complete EIR must be required in order to meat CEQA’s requirements for meaningful and informed public participation. This may reflect the reality of the situation (i.e., the public's participation is irrelevant), but it certainly does not comply with CEQA.    

Public Participation is vital and includes a political action Component.
California courts have made public participation one of the strongest CEQA policies because it does both, help maximize environmental protection, while improving and lending credibility to the accompanying decision making process.  This court has held that the CEQA review process  "protects not only the environment but also informed self-government ... [P]ublic participation is an essential part of the CEQA process."  (Stanislaus Natural Heritage Project v. County of Stanislaus (1996) 48 Cal.App.4th 182, 190 (internal quotation marks and citations omitted); see also Guidelines, § 15201 (holding codified).)



The state Supreme Court stressed the  "privileged position" the public holds in the CEQA statutory scheme, which requires that the CEQA process  "be open ... [and] premised upon a full and meaningful disclosure of the scope, purposes, and effect of a consistently described project."  (Concerned Citizens of Costa Mesa, Inc. v. 32nd District Agricultural Association (1986) 42 Cal.3d 929, 936.)

CEQA's right of public participation includes a political component expressed in a multitude of cases.  Thus, it has been held that CEQA must be  "scrupulously followed" so the basis for decision makers' environmentally significant action is disclosed.  "[T]he public being duly informed, can [then] respond accordingly to action with which it disagrees..."  (County of Amador v. El Dorado County Water Agency (1999) 76 Cal.App.4th 934, 941, quoting Laurel Heights Improvement Association v. Regents of the University of California (1988) 47 Cal.3d 376, 392 (the CEQA review  "process protects not only the environment but also informed self-government"); see also Long Beach Savings & Loan Association v. Long Beach Redevelopment Agency (1986) 188 Cal.App.3d 249, 259 (courts look at whether the public has sufficient information to evaluate the performance of their elected officials); Laurel Heights  Improvement Association v. Regents of the University of California (1993) 6 Cal.4th 1112, 1123 (informed public may thus  "respond accordingly to action with which it disagrees"); People v. County of Kern (1974) 39 Cal.App.3d 830, 842 (the public will be able to take appropriate action  "come election day").) 

These are expressions of a political function that is the basis for the private enforcement of CEQA.  Private enforcement is vital because  "there appear to be no provisions for public enforcement of CEQA or of its guidelines".  (Rich v. City of Benicia (1979) 98 Cal.App.3d 428, 437.)  The idea is that the documentation and disclosure required by CEQA provides a record the public may use to vote ecologically insensitive decision makers out of office, and exert influence on decision makers during the CEQA review process.  (See Friends of the Old Trees v. Department of Forestry (1997) 52 Cal.App.4th 1383, 1402 (public must be given  "the opportunity to influence the decisions before they are made").)  

The CEQA violations also violate the constitutional right to petition, and to freely associate to take political action.
"[W]here ... a statute expressly invites or allows interested persons to protest, or give their views or opinions concerning, proposed or requested governmental action, such persons singly or in combination have a lawful right to do so ..."  (Matossian v. Fahme (1980) 101 Cal.App.3d 128, 136, 137.)  This  "right of petition is of parallel importance to the right of free speech and the other overlapping, cognate rights contained in the First Amendment and in equivalent provisions of the California Constitution ..."  (City of Long Beach v. Bozek (1982) 31 Cal.3d 527, 535 ("Bozek"); see also 7 Witkin, SUMMARY OF CALIFORNIA LAW (9th ed. 1988), Constitutional Law, § 142 at pp. 199-200.)  

In addition to being embodied in both federal and state constitutions (U.S. Const., First  Amend.;  Cal. Const., art. I, § 3), the right to petition and of access extends to administrative proceedings:

"In a variety of contexts, the right of access to the courts has been confirmed and strengthened throughout our 200-year history." ... This right of access extends to the constitutional right to petition administrative tribunals

(California Teachers Association v. State of California (1999) 20 Cal.4th 327, 335, quoting Payne v. Superior Court (1976) 17 Cal.3d 908, 911; see also Pacific Gas & Electric Company v. Bear Stearns & Company (1990) 50 Cal.3d 1118, 1135.)


Since Bozek, supra, was decided, the Supreme Court has continued to implement its strong concern for the  "chilling" effect various actions may have on the right to petition.  (Wolfgram v. Wells Fargo Bank (1997) 53 Cal.App.4th 43, 50-55 (comprehensive history of right).)

The freedom to associate with others for the purpose of taking political action is also a fundamental right:

"The freedom of the individual to participate in political activity is a fundamental principle of a democratic society and is the premise upon which our form of government is based."

(Fort v. Civil Service Commission (1964) 61 Cal.2d 331, 334 (unconstitutional to completely deny public employees from taking part in political campaigns and elections), quoted in 7 Witkin, SUMMARY OF CALIFORNIA LAW  (9th ed. 1988), Constitutional Law, § 187 at p. 250,)

This constitutional authority applies when the public is not allowed to fully participate in the administrative review process at a point and in a manner affording a fair opportunity to influence the decision makers politically, including by convincing the decision makers to abandon or modify the project, or locate it elsewhere.  


Specific areas of concern requiring additional analysis and mitigation.

In addition to the requirements of Title VI and CEQA public participation rights CARE has identified some specific areas of concern with the proposed project as follows. This list is not meant to be exhaustive, and CARE reserves the right to raise additional concerns in the future.

1. The Cumulative analysis performed is inadequate as it fails to identify the cumulative impacts associated with the 880MW Delta Energy Center and the 530 MW Los Medanos Energy Center which provide steam and electricity for the DOW facility in review. The cumulative impact analysis failed to identify cumulative impacts of the air emissions from these two projects and other EPA regulated sites in determining the total impacts to the surrounding community-of-color.

2. The Applicant must evaluate the public health impacts of the Project to comply with the Bay Area Air Quality Management District's "Toxic Risk Management Policy"  ("TRMP").  The District's policy requires the installation of Toxics Best Available Control Technology ("TBACT") if the cancer risk is greater than one in one million or if the chronic hazard index is greater than one. Incremental cancer risk is calculated by estimating toxic emissions, modeling these emissions to estimate corresponding ambient concentrations, multiplying the modeled ambient concentration by a cancer unit risk factor, and summing over all compounds.  A cancer unit risk factor expresses an individual’s risk of contracting cancer for a given amount of pollutant breathed.  It is expressed as the cancer risk per amount of a pollutant in a volume of air (i.e., risk per (g/m3).  Risk factors are published on the Office of Environmental Health Hazard Assessment's ("OEHHA's") website.
  The Health Risk Assessment provided concluded that the upper limit of additional cancer risk at the nearest residences is approximately one in a million (1.43 x10-6). This exceeds the significance threshold of one in one million and requires that TBACT be installed.   No such mitigation has been proposed or even considered to the knowledge of CARE. Therefore, acute and cancer impacts are significant, requiring mitigation.

3. To estimate actual emissions of constituents of concern for input into a Health Risk Assessment (HRA) and to establish operating conditions for the Halogen Acid Furnaces, trial burns were conducted between October 1999 and March 2000. The trial burn purportedly defined worst-case operating conditions for the HAF units and demonstrated that the units can meet air emission standards for this wide range of operating conditions. Both halogen acid furnaces produce hydrochloric acid by thermal oxidation at temperatures between 1,000 degrees Centigrade (°C) and 1,500 °C. The HAF units have destruction and removal efficiencies (DREs) greater than 99.99%. This means that 99.99% of feed waste constituents are converted to hydrochloric acid, water, and carbon dioxide. The primary air contaminant of the HAF units is identified as nitrogen oxides. CARE objects to the applicant’s failure to require Continuous Emission Monitoring (CEM) of the HAF units for NOx and HCl constituent emissions. Apparently different mitigation and monitoring is being proposed for this project than those provided for in the Delta Energy Center and Los Medanos Energy Center Application for Certification process. No CO catalyst is proposed for control of CO emissions.

4. To determine the actual worst-case emissions for the project the applicant must re-evaluate the worst-case scenario in lights of the events of September 11, 2001. This worst-case scenario must include possible terrorist attack or acts of war against the facility. This must include the firing of incendiary devices at the facility’s furnaces, pipelines, storage tanks, and tanker rail cars that may service the facility. This analysis must include possible attack and explosion at the following three facilities:

· Liquid Hazardous Waste Storage Tanks T-501B and T-502A: These two tanks store liquid hazardous waste feed that is processed in the ST HAF unit. The volume of each tank is approximately 15,000 gallons.

· Waste Storage Tank T-12: This tank stores liquid hazardous waste that is processed in the MS HAF unit. The volume of the tank is approximately 3,750 gallons.

Conclusion

CARE is seeking to require the completion of an Environmental Impact Report (EIR) by the lead agency DTSC that identifies all environmental and socioeconomic impacts and their mitigation as required by CEQA. Additionally the associated federally required Environmental Justice analysis needs to be completed by DTSC prior to approval of the permit.

Respectfully Submitted,
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Michael E. Boyd President, CARE 12-14-01







� Title VI of the Civil Rights Act of 1964 requires the California Environmental Protection Agency


(Cal/EPA), Department of Toxic Substances Control (DTSC) to identify and address any disproportionately high and/or adverse human health, socioeconomic, or environmental impacts of their programs, policies, and actions on minority and/or low-income populations.


� CEQA is the law that allows Californians to be informed and voice their opinion about projects that may affect their environment.  CEQA requires a review of the environmental impacts of projects. CEQA has a broad, strong right of public participation, which has a political component and the violation or deprivation of which has constitutional consequences.


� DTSC is required to comply with the requirements of Title VI of the Civil Rights Act of 1964 as this agency is a recipient of Federal funding.


� Morello-Frosch, Rachel, et. al.  “Environmental Justice and Southern California’s ‘Riskscape’: The Distribution of Air Toxics Exposures and Health Risks among Diverse Communities,” in Urban Affairs Review, Vol. 36, No. 4, March 2001, pps.551-578.


� Sadd, James L., et. al.  "Every Breath You Take...": The Demographics of Toxic Air Releases in Southern California,” in Economic Development Quarterly, May 1999, pps. 107-123.


� Boer, J. T., et. al.. “Is there Environmental Racism? The Demographics of Hazardous Waste in Los Angeles County,” in Social Science Quarterly, Volume 78, Number 4, 1997, pps. 793-810.


� “Low-income” is defined as income values that are below the federal poverty level. The 2001 federal poverty level for a family of four within the 48 contiguous states and DC is $17,650.00. SOURCE:  Federal Register, Vol. 66, No. 33, February 16, 2001, pp. 10695-10697.  See also, � HYPERLINK "http://aspe.hhs.gov/poverty/01poverty.htm" ��http://aspe.hhs.gov/poverty/01poverty.htm�	


� California Code of Regulations, Title 20, Section 2022, (b) (4) (A, B and C).


� � HYPERLINK "http://www.oehha.ca.gov" ��www.oehha.ca.gov� 
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