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1. CARE herein provides its comments on the proposed Calpine Corporation East Altamont Energy Center (EAEC). CARE’s comments are derived utilizing our database of information available to the general public at CARE’s Internet site at http://www.calfree.com/Documents.htm. 

Introduction

2. CARE sincerely thanks the District, for patience in dealing with lay members of the general public, who, at most, can only afford a relatively small amount of competent legal guidance and representation.  We sincerely regret any inconvenience we have caused in our often-frustrating effort to participate in and lend public legitimacy to these Bay Area Air Quality Management District (District) proceedings.  The inconvenience from our failure to properly follow your procedures and regulations, the complexity and technical nature of which obviously require legal and other expert assistance, is not only regrettable but serves to further point out CARE's desperate need for appropriate expert, professional and technical assistance.  

3. The Clean Air Act establishes national ambient air quality standards (NAAQS). CAA §§ 107, 160-169(b), 42 U.S.C. §§ 7407, 7470-7492. NAAQS are currently in effect for six pollutants: sulfur oxides (measured as sulfur dioxide (“SO2”), particulate matter (“PM”), carbon monoxide (“CO”), ozone (measured as volatile organic compounds (“VOCs”)), nitrogen dioxide, and lead. 40 C.F.R. § 50.4-.12.

4. In areas classified as “attainment” for any of these pollutants, air quality meets or is cleaner than the NAAQS for that pollutant. CAA § 107(d)(1(A)(i), 42 U.S.C. §7407(d)(1)(A)(i). In “unclassifiable” areas, air quality cannot be classified on the basis of available information as meeting or not meeting the NAAQS. CAA §107(d)(1(A)(iii), 42 U.S.C. § 7407(d)(1)(A)(iii).

5. In areas that are in attainment or unclassifiable with respect to NAAQS, parties must obtain preconstruction approval in the form of a PSD permit before building new major stationary sources or making major modifications to existing sources. CAA §§ 107, 160-169(b), 42 U.S.C. §§ 7407, 7470-7492. Applicants for PSD permits must demonstrate, through analyses of the anticipated air quality impacts associated with their proposed facilities that the facilities’ emissions will not cause or contribute to an increase in regulated pollutants such that the pollutant exceeds the NAAQS in the area. CAA § 165(a)(3), 42 U.S.C. § 7475 (a)(3); 40 C.F.R. §52.21(k)-(m).

6. The proposed site of the EAEC facility located at the northeast edge of Alameda County, California, an area currently designated as attainment or unclassifiable for NO2, CO, SO2, and PM. As proposed, the facility has the potential to emit all of these pollutants in quantities sufficient to trigger the PSD regulations. These regulations require that new major pollutant-emitting facilities and major modifications of such facilities employ the “best available control technology,” or BACT, to minimize emissions of pollutants regulated under the Clean Air Act. CAA § 165(a)(4), 42 U.S.C. § 7475(a)(4); 40 C.F.R. § 52.21(j)(2). The Clean Air Act and its PSD regulations define BACT as an emissions limitation . . . based on the maximum degree of reduction for each pollutant subject to regulation under [the CAA] which would be emitted from any proposed major stationary source. Which the [EPA] Administrator, on a case-by-case basis, taking into account energy, environmental, and economic impacts and costs, determines is achievable for such source. CAA § 169(2)(C)(3), 42 U.S.C. § 7479(2)(C)(3); 40 C.F.R. § 52.21(b)(12). Under the rules governing the PSD permitting process, the permit applicant must provide a detailed description of the proposed system of emissions reduction and any other information necessary to ensure that BACT is applied. 40 C.F.R. §52.21(n)(1)(iii). The permitting authority makes the ultimate BACT decision, in this case the District.

7. The District’s PDOC for the East Altamont Energy Center clearly identifies the flaws of the Top-Down BACT analysis
 for NOx based on information over two years old.

The following “top-down” BACT analysis for NOx has been prepared in accordance with EPA’s 1990 Draft New Source Review Workshop Manual.  A “top-down” BACT analysis takes into account energy, environmental, economic, and other costs associated with each alternative technology, and the benefit of reduced emissions that the technology would bring.  

Available Control Options and Technical Feasibility

In a March 24, 2000 letter sent to local air pollution control districts, EPA Region 9 stated that the SCONOx Catalytic Adsorption System should be included in any BACT/LAER analysis for combined cycle gas turbine power plant projects since it can achieve the BACT/LAER emission specification for NOx of 2.5 ppmvd @ 15% O2, averaged over one hour or 2.0 ppmvd @ 15% O2, averaged over three hours.  In this letter, EPA stated that ABB Alstom Power, the exclusive licensee for SCONOx applications, has conducted “full-scale damper testing” that demonstrates that SCONOx is technically feasible for gas turbines of the size proposed for the East Altamont Energy Center.  Stone & Webster Management Consultants, Inc. of Denver, Colorado was subsequently hired by ABB to conduct an independent technical review of the SCONOx technology as well as the full-scale damper testing program.  According to the report by Stone & Webster, modifications to the actuators, fiberglass seals, and louver shaft-seal interface are being incorporated to resolve unacceptable reliability and leakage problems.  However, no subsequent testing of the redesigned components has occurred to determine if the problems have been solved.  Because the feasibility of the “scale-up” of the SCONOx system for large turbines has not been demonstrated, we do not consider SCONOx to be a viable control alternative for NOx.  

8. CARE points out below that the District is acting arbitrarily and capriciously by allowing emissions of NOx and CO in excess of levels that can be accomplished through a proper application of BACT. Based on the comments of Coyote Valley Research Park (CVRP) in the Metcalf Energy Center case, it is clear that SCONOx can achieve a NOx emission limit of 1.3 ppm @ 15% O2 averaged over 1 hour with no ammonia slip.

9. However, the District has once again chosen a BACT for NOx that allows roughly twice the pollution – 2.5 ppm @ 15% O2 averaged over 1 hour using dry low NOx combustors and SCR. The District is acting arbitrarily and capriciously in doing so.

SCONOx is Both Applicable and Available to This Facility

10. The US-EPA Environmental Appeals Board has held that “an agency should reject the more environmentally protective technology only if the record demonstrates clearly that it is inapplicable or not available to a particular case.” In Re Masonite Corp., 5 E.A.D. 551, PSD Appeal No. 94-1(EAB November 1, 1994). SCONOx is clearly the more environmentally protective technology, in that it achieves lower emissions levels of both NOx and CO, reduces PM10
 formation due to the elimination of ammonia slip, and reduces emissions of toxic pollutants. 

11. Furthermore, SCONOx is both applicable and available in this case. The NSR Manual provides that a technology is “applicable” to a facility “if it has been or is soon to be deployed (e.g., is specified in a permit) on the same or similar source type.” NSR Manual at B.18. Several permits specifying SCONOx have been issued to large gas turbine facilities similar to this project, as demonstrated in CVRP’s comments.  Thus SCONOx is “applicable.” SCONOx is also “available” for this type of facility as it is currently being offered for sale with performance guarantees “specifically targeting the largest gas turbines made.” 

SCONOx is Technically Feasible for This Facility

12. As a delegate of the EPA, the District must comply with the requirements of 40 C.F.R. 52.21 and 40 C.F.R. 124. In Re: West Suburban Recycling and Energy Center, PSD Appeal Nos. 95-1 and 96-1 (EAB, Dec. 11, 1996). The District must also follow the EPA’s new source review guidance, including the New Source Review Workshop Manual (Draft Oct. 1990) (“NSR Manual”). According to the NSR Manual, before a technology may be eliminated for infeasibility:

The applicant should make a factual demonstration of infeasibility based on commercial unavailability and/or unusual circumstances which exist with application of the control to the applicants’ emission units. Generally, such a demonstration would involve an evaluation of the pollutant-bearing gas stream characteristics and the capabilities of the technology.

NSR Manual at B.19. The NSR Manual is clear that

Demonstration of technical infeasibility is based on a technical assessment considering physical, chemical and engineering principles, and/or empirical data showing that the technology would not work on the emissions unit under review, or that irresolvable technical difficulties would preclude the successful deployment of the technique. Physical modifications needed to resolve technical obstacles do not in and of themselves provide a justification for eliminating the control technique on the basis of technical infeasibility.

NSR Manual at B.20.

13. Where, as here, a control technology has been applied to only a limited number of sources, the NSR Manual provides an opportunity for the applicant to demonstrate that the technology should not be required for its facility. It directs that the applicant may:

Identify those characteristic(s) unique to those sources that may have made the application of the control appropriate in those case(s) but not for the source under consideration. In showing unusual circumstances, objective factors dealing with the control technology and its application should be the focus of the consideration. The specifics of the situation will determine to what extent an appropriate demonstration has been made regarding the elimination of the more effective alternative(s) as BACT. In the absence of unusual circumstances, the presumption is that sources within the same category are similar in nature, and that cost and other impacts that have been borne by one source of a given source category may be borne by another source of the same source category.

NSR Manual at B.29.

14. The District has not made the required demonstration, responsive to this guidance that proves SCONOx infeasible for the EAEC facility. Instead, the District simply dismissed SCONOx as technically infeasible based on a misreading of the Stone and Webster report. This explanation is inadequate, Alstom Power released a document in June 2001 specifically addressing the references in the Stone and Webster report and showing that (1) the problems were never significant, and (2) even these problems have now been eliminated. See June 7, 2001 paper from Alstom Power re: Independent Technical Review of the SCONOx Technology and Design Review as Reported by Stone & Webster Management Consultants, Inc. 

15. As the Alstom paper shows, Alstom is now offering the SCONOx technology – with performance guarantees – to all owners and operators of natural gas-fired combined cycle combustion turbines, regardless of size or OEM. Furthermore, EPA has stated unequivocally that SCONOx is technically feasible for large combined cycle projects such as this one. The South Coast Air Quality Management District has also concluded that: the SCONOx control technology can be scaled up in comparison to the 32MW demonstration plant since the exhaust characteristics of the turbines are similar. Based on staff review of AQMD source test reports for different turbines, staff finds that the NOx reduction process and the characteristics of the exhaust gases from natural gas fired turbines are similar regardless of size above 3 MW.

16. This position is echoed throughout the documentation supporting the SCAQMD’s BACT/LAER determination that is currently used throughout California. The record is replete with authoritative evidence that: “[t]here is no known technical limitation that would render the exhaust flue gas of a large industrial turbine to have different characteristics than exhaust from a 30 MW aeroderivative turbine;” and “[s]ince there is no known technical reason that will render the exhaust flue gas from a large gas-fired turbine to have different characteristics than exhaust from a 30 MW turbine, AQMD staff has concluded that LAER, as presented in the Staff Report, must apply to gas turbines over 3 MW size.” 

The District’s Analysis Did Not Include the Lowest NOx Limit

17. The District did not properly carry out the third step of the top-down BACT analysis required by the NSR Manual. In the third step, the District is to rank all remaining control technologies by control effectiveness, with the most effective at the top. A key question at this level is “How should control techniques that can operate over a wide range of emission performance levels . . . be considered in this analysis?” NSR Manual at B.22. The NSR Manual answers: “the applicant should use the most recent regulatory decisions and performance data for identifying the emissions performance level(s) to be evaluated in all cases.” NSR Manual at B.23.

18. The NSR Manual provides some latitude to consider special circumstances, if the basis is “documented in the application.” Id. In the absence of a showing of differences between the proposed source and previously permitted sources achieving lower emissions limits, the permitting agency should conclude that the lower emissions limit is representative for that control alternative. NSR Manual at B.23.

19. As discussed above, the District entirely ignored recent regulatory decisions and performance data placed in the record by CVRP in Calpine’s MEC project, and refused to perform its own analysis of the relative performance levels achievable by the different control technologies. The District’s failure to conduct this analysis constitutes clear error. Had the District conducted this analysis, the result would have been to establish a NOx limit that is lower than the limit contained in the permit.

The Collateral Environmental Impacts of SCR Were Not Adequately Evaluated

20. Selective Catalytic Reduction (“SCR”), the technology selected by the District as BACT, requires the use of ammonia. Some of this ammonia, termed “ammonia slip” or simply “slip,” is emitted into the atmosphere, where it can form secondary PM10. Secondary PM10 results from precursor emission (e.g., NOx, SO2, ammonia, organics) that undergo physical processes and chemical reactions in the atmosphere, as opposed to direct, primary PM10 emissions formed during combustion. Secondary PM10 is very fine particulate matter of the size largely responsible for health effects attributable to PM10, and causes visibility impairment. 

21. The District’s PDOC for the East Altamont Energy Center clearly identifies the flaws in the analysis of collateral impacts of SCR which are required to be mitigated under CEQA.

The use of SCR will result in ammonia emissions due to an allowable ammonia slip limit of 10 ppmvd @ 15% O2.  A health risk assessment using air dispersion modeling showed an acute hazard index of 0.018 and a chronic hazard index of 0.0131 resulting from the ammonia slip emissions.  In accordance with the District Toxic Risk Management Policy and currently accepted practice, a hazard index of 1.0 or above is considered significant.  Therefore, the toxic impact of the ammonia slip resulting from the use of SCR is deemed to be not significant and is not a sufficient reason to eliminate SCR as a control alternative.

The ammonia emissions resulting from the use of SCR may have another environmental impact through its potential to form secondary particulate matter such as ammonium nitrate.  Because of the complex nature of the chemical reactions and dynamics involved in the formation of secondary particulates, it is difficult to estimate the amount of secondary particulate matter that will be formed from the emission of a given amount of ammonia.  However, it is the opinion of the Research and Modeling section of the BAAQMD Planning Division that the formation of ammonium nitrate in the Bay Area air basin is limited by the formation of nitric acid and not driven by the amount of ammonia in the atmosphere.  Therefore, ammonia emissions from the proposed SCR system are not expected to contribute significantly to the formation of secondary particulate matter within the BAAQMD.  The potential impact on the formation of secondary particulate matter in the SJVAPCD is not known.  This potential environmental impact is not considered adverse enough to justify the elimination of SCR as a control alternative.  

22. Secondary PM10 is a significant environmental impact of SCR, under CEQA and the CAA, and must be evaluated in a BACT analysis. CARE maintain that where two technologies provide equivalent control for a regulated pollutant, but one would also control pollutants not directly regulated by the PSD program, the one controlling the unregulated pollutants should be chosen as BACT. In response to previous comments from CARE in the MEC project, the District lowered the allowable ammonia slip from 10 ppm to 5 ppm, while this is a step in the right direction, it fails to mitigate all the significant collateral environmental impacts of SCR, and falls far short of the complete mitigation available through the use of SCONOx, that we contend is required by the CAA and CEQA.
The District Failed to Require BACT for CO Startup 

and Shutdown Emissions

23. Moreover, as EPA Region IX noted, SCONOx has the collateral benefit of controlling CO and VOC emissions. Furthermore, SCONOx and an oxidation catalyst can control emissions of toxics and VOCs (or as the PDOC refers to as “POCs”). CARE pointed out in the MEC case that toxic emissions such as formaldehyde, acrolein, benzene, toluene, methane, and non-methane hydrocarbons are especially problematic during facility startup and shutdown operations. CARE Petition (MEC EAB Dkt. 2) at 24-25. A CVRP expert testified to the California Energy Commission in the MEC case that toxic emissions calculations during these operation modes were based on flawed data and assumptions and is much higher than previously estimated. See Group 3B Testimony on Air Quality and Public Health, submitted by CVRP to CEC on February 13, 2001 (STCAG Petition (MEC EAB Dkt. 1), Exhibit M).
 CEQA requires the District’s consideration of collateral benefits, and the District’s failure to consider SCONOx further, in light of its availability, feasibility and effectiveness, is in clear error.

24. The PDOC contains no concentration-based (ppm) BACT limit for CO except for full load operations. The NSR Manual is clear that “BACT emission limits or conditions must be met on a continual basis at all levels of operation (e.g., limits written in pounds/MMbtu or percent reduction achieved), demonstrate protection of short term ambient standards (limits written [as] pounds/hour) and be enforceable as a practical matter . . . .” NSR Manual at B.56. The California Air Resources Board has also stated that startup and shutdown emissions should be subject to BACT analyses. However, the District failed to establish limits and compliance procedures that would accomplish this goal. The District’s sole response to CVRP’s comments in the MEC project was that it is “not possible for the turbines to comply with their BACT emission limitations during start-up [and shut-down].” CVRP further provided documentation of several different available controls “that could be used to satisfy BACT and reduce startup and shutdown emissions.” As discussed above, the District completely failed to respond to this comment and continues to fail to properly analyze BACT for CO startup and shutdown emissions for the EAEC.

25. The EAB acknowledged in CARE’s MEC appeal that the District had entirely failed to respond to three “instances” of comments made by CVRP”.
 These instances were (1) challenges to the technical conclusions of the Stone & Webster Report, upon which the District primarily relied in finding SCONOx to be technically infeasible; (2) comments that permits had been issued in both Massachusetts and Connecticut, establishing NOx BACT for large gas turbines at 2 ppmvd @ 15% O2 averaged over one hour; and (3) identification of thirteen source tests for combined-cycle plants showing that “BACT for CO for large combined cycle gas turbines in merchant operation is no more than 2 ppmvd @ 15% O2 averaged over 1 hour.” Id. 

26. The PDOC has concluded that BACT for CO is an emission limit of 4 ppm averaged over any rolling 3-hour period, achieved using an oxidation catalyst and good combustion controls. Again, this is a step in the right direction, but not in compliance with the Clean Air Act and CEQA. This BACT determination suffers from the same problems already discussed for NOx, namely: (1) it improperly eliminates SCONOx, the most effective control technology; (2) it fails to consider lower limits required in other permits; and (3) it fails to consider lower limits demonstrated by performance data. Accordingly, the District’s failure to comply with the Clean Air Act’s BACT requirements for CO warrants further review of such.

CEC staff’s Preliminary Staff Assessment Identified Substantially the same concerns

27. The December 6, 2001 Executive summary of the Preliminary Staff Assessment prepared by the CEC offered substantially the same concerns for air quality impacts as CARE is now raising here.

· There are still a number of significant, outstanding air quality issues that have the potential to delay the overall project schedule and have impacted staff’s ability to draw conclusions in the PSA.

· First and foremost, the Bay Area Air Quality Control District has not issued its Preliminary Determination of Compliance for the project. Without the PDOC, staff cannot conclude that the project would be in conformance with local, state, and federal air quality laws.

· Still unresolved at this time is the matter of what Best Available Control Technology should apply to the EAEC. The applicant has proposed to use selective catalyst reduction (SCR) and oxidation catalysts to minimize the emissions of oxides of nitrogen (NOx) to 2.5 parts per million (ppm), and carbon monoxide (CO) to 6 ppm, while maintaining the slip of ammonia (NH3) emissions to 10 ppm. However, the Federal Environmental Protection Agency (EPA), recently determined that the BACT for a combustion turbine combined cycle operation should be set at 2 ppm for NOx, 2 ppm for CO and 5 ppm for ammonia. Staff is recommending that the project mitigate to the above-mentioned EPA-recommended BACT levels, but the EPA will not officially comment on this project until after the PDOC.

· Staff has found that the project’s emissions of NOx and VOC have the potential to cause significant impacts relative to the state 1-hour and the federal 8-hour ozone air quality standards. The area experiences violations of the state 1-hour and federal 8-hour ozone standards each year (since 1992) and there is no clear indication of improvement. Thus, it is crucial that any NOx and VOC emission increases be fully offset to avoid worsening violations of the ozone ambient air quality standard. The applicant has not provided staff with enough information about the emission reduction credits (ERCs), and staff therefore cannot determine whether the applicant's proposed offset package is adequate to mitigate the project's emissions of NOx and VOC to a level of less than significant.

· Staff has found that the project has the potential to cause significant impacts relative to the state 24-hour PM10 and the federal 24-hour PM2.5 air quality standards. Staff finds that the proposed ERCs, however, are not adequate to mitigate the project’s emissions of PM10 and PM2.5. Staff understands that the applicant is in the process of changing their mitigation proposal, but until staff receives the revised proposal and evidence of ERCs, staff cannot draw any conclusions about the project’s mitigation for PM10 and PM2.5.

· Staff continues to disagree with the applicant over emission levels and mitigation for PM10, NO2, VOC, and SO2, and the level of detail that must be provided to staff regarding key pieces of equipment. The applicant maintains that the design is not finalized, thus specific information about the duct burners (which are significantly larger than the duct burners seen in other California power plants), the boiler, and the emergency generator and fire pump are not available. Because emission data and physical characteristics of the equipment involved have not been provided, staff cannot verify the modeling analysis performed by the applicant, and lacks the information required to properly assess the project’s impacts. Further, the applicant has not yet provided enough information for staff to evaluate the ERCs for this project. Staff cannot complete its analysis until the applicant provides more information in these areas. Staff plans to issue new data requests that clarify the information that we require.

CEQA requires reading and evaluating a certified EIR or its functional equivalent prior to determining compliance

28. The Delegation Agreement between the District and EPA Region IX requires the District to comply with the CEQA EIR requirement by reading and evaluating a certified EIR or its functional equivalent before issuing a permit. The District has failed to comply with this requirement instead choosing to issue the Determination of Compliance (and presumably the PSD permit) before receiving or reading the EIR or its equivalent. These District actions are arbitrary and capricious and CARE herein protests and objects to you doing so. CEQA Applies to the District’s Issuance of a PSD Permit Under Authority Delegated by the EPA.

29. Sections 21061, 21100 and 21151 of the California Public Resources Code require every public entity that proposes to approve a discretionary activity or “project” that may significantly affect the environment to read and consider the project’s environmental impact report (“EIR”).
 An EIR is required to be prepared, or caused to be prepared, and certified by any state or local agency for any project they intend to carry out or approve which may have a significant effect on the environment.
 Only one EIR need be prepared and where a project requires multiple approvals by various state and local agencies, one agency becomes the project “lead” agency
 and the other agencies are “responsible” agencies.
 The EIR is prepared by the “lead” agency, and reviewed and considered by the other “responsible agencies approving the project. In this action, CEC is the lead agency and the District is a responsible agency; therefore CEC is required to prepare the EIR first. Under the CEQA Guidelines, 14 C.C.R. section 15000, et seq., the CEC licensing process serves as a “functional equivalent” of an EIR.

30. The Delegation Agreement between the District and EPA Region IX provides that “District permits issued pursuant to this Agreement must meet the requirements of District Rule 2 of Regulation 2.”
 That Rule requires that when the District is not the lead agency under CEQA, the lead agency must prepare or supervise the preparation of a draft or final environmental impact report (EIR), and the District must receive a copy of that EIR.
 Subsection (b)(1) of section 15253 of the CEQA Guidelines allows for use of a functional equivalent to an EIR prepared under a certified program such as the CEC power plant licensing program, if the certified agency “is the first agency to grant a discretionary approval for the project.” Subsection (c) of section 15253 prohibits the District from issuing a PSD permit based upon a substitute document if the CEC is not the first agency to grant a discretionary approval for the project.

31. In short, the Delegation Agreement requires that the District receive a CEQA-compliant EIR or its functional equivalent from the CEC prior to issuing a permit under District Rule 2 of Regulation 2, which presumably must be based on findings of the Final Determination of Compliance. The CEC licensing program as a whole constitutes the “functional equivalent” of an EIR. Therefore, the District may not issue a permit until the issuance of the CEC license, and therefore the issuance of the Final Determination of Compliance prior to issuance of final permit, is interpreted by CARE and objected to as an action of prejudicial precommitment for the projects approval. The Determination of Compliance must only be issued based on a complete administrative record, which establishes compliance with all Laws Ordinances Regulations and Standards (LORS), including the Federal Clean Air Act (CAA) and California Environmental Quality Act (CEQA). In addition, Certificates of Compliance, for all other facilities owned by the applicant within the state of California must be provided or a schedule for compliance with all air pollution LORS must be provided prior to issuance of the permit to construct.

Biological Resources

32. The EAEC contribution of NOx and PM2.5 loading renders the cumulative NOx and PM2.5 loading as significant in terms of adverse effects on the ecosystem.  CARE has requested Shawn Smallwood PhD to estimate the spatial area of California red-legged frog habitat that would likely be degraded and in which frogs may be harmed as a result of the deposition of nitrogen oxides and fine particulate matter generated by the East Altamont Energy Center, as well as by the other proposed energy projects included within the CEC’s cumulative impacts assessment performed for the GWF Tracy Peaker Plant.  

33. The analysis and approval of the FDOC, and PSD permit for the EAEC is part of the current race to expedite the siting, construction and operation of new natural gas powerplants as the main, if not the only, necessary cure for the totally unprecedented, ongoing energy crisis.  With the signing of executive orders, the energy crisis was declared an emergency by the Governor in January 2001.

34. In challenging the approval of the PSD permit for the EAEC, CARE' will focus on the BAAQMD’s failure and inability to comply with the California Environmental Quality Act (CEQA), the federal Clean Air Act (CAA), and the federal Endangered Species Act (ESA).  The BAAQMD’s completely ignored the ongoing energy crisis and its potential impacts on the project as well as the environment.  They ignored potentially significant impacts and their feasible mitigation.  

35. To maximize environmental protection, which is its primary goal, CEQA requires an environmental analysis and project description that is stable, finite and accurate.  The analysis must be based on actual conditions, as they exist in the physical environment, rather than hypothetical models as they may have existed before the Governor declared the “so-called” energy crisis an emergency by executive order in January 2001.  These are fundamental CEQA principles that cannot be ignored or trivialized in the manner CEC, BAAQMD, and the applicant has done.

36. The crisis has drastically changed, and will continue to drastically change California's electrical power market system that went into effect in 1996, commonly known as "deregulation" (which was actually a restructuring). One of the biggest contributing factors to the crisis is the manipulation of the 1996 model to allow gouging (primarily the raising of prices by withholding power during peak demand) of incredible magnitude and duration.  This manipulation, and its accompanying gouging was and is being made possible by inherent flaws rendering the existing market system completely unworkable and in dire, immediate need of drastic changes.  (See attached December 8, 2000 Enron Memo on power marketer’s “Trading Strategies” Adobe file.) 

37. Vast, fundamental uncertainties are the essence of the ongoing energy crisis.  One of the leading uncertainties is the cost and availability of the natural gas needed to fuel new powerplants like EAEC.  The only thing the energy crisis has made reasonably certain, particularly since attaining emergency status, is that California will never return to the 1996 market model.  It is also reasonably certain that whatever replacement market system California comes up with, it will be new and unique, with potentially significant impacts and mitigation measures that are also new and unique. 

38. In light of these fundamental uncertainties, it is simply impossible to determine with any kind of accuracy what kind of electrical power market system California will end up with once the crisis is under control.  In turn, during the period of uncertainty this makes it impossible to conduct the type of stable, finite and accurate analysis CEQA and other LORS require.  

39. The CEQA analysis conducted by the CEC (i.e.; the Preliminary Staff Assessment) does not even mention the energy crisis.  But the energy crisis is clearly the type of existing condition capable of causing potentially significant impacts that absolutely must be addressed under CEQA.  The BAAQMD’s analysis implicitly and incorrectly assumes California's 1996 market model has functioned and is continuing to function smoothly without major problems or modifications.  Of course, this is simply untrue (as evinced by recent memo’s disclosed by the bankrupt energy marketer Enron on their “market strategy”)
 and constitutes a fatal flaw in regard to providing the stable, finite and accurate basis for an adequate CEQA   review.  

40. As further alleged below, primarily because of the crisis, the requisite findings required for permit approval simply cannot be made.  For example, it can not be said the conditions of approval imposed by CEC, BAAQMD, and the applicant ensure the EAEC will comply with all LORS, particularly CEQA, the federal Clean Air Act (CAA), and Endangered Species Act (ESA).  Nor can it be properly found that all potentially significant impacts have been addressed, or that the conditions imposed by CEC and BAAQMD will mitigate those impacts sufficiently.

41. CARE contends that conditions of approval imposed by CEC, BAAQMD, and the applicant fail to comply with the CAA requirements for BACT for emissions of criteria pollutants. CARE contends that BAAQMD has failed to develop an equitable and more effective air quality management strategy to reach attainment of federal air quality standards.

42. In regard to biological resources, the record contains substantial evidence of the inadequacy of The BAAQMD’s approach despite a detailed report on the subject by a fully qualified expert; the adverse effects of NOx and PM deposition on exotic red-legged frog habitat in the region have so far been ignored.  

43. The inescapable conclusion that The BAAQMD’s improperly reduced the scope of the environmental analysis of, and mitigation for, NOx and PM impacts on biological resources.

44. Other adverse effects on biological resources completely ignored by The BAAQMD’s were the cumulative impacts of the deposition of all toxic substances spewing from the EAEC's stacks.  Unlike impacts on humans, the health impacts to wildlife and plants were not addressed.  This is irrational as well as improper under CEQA.  Humans will work at the plant only for 8-hour shifts, but resident plants and animals will be exposed to the EAEC's deadly pollutants 24 hours a day.  In conclusion, substantial evidence in the record shows BAAQMD and CEC failed to estimate the contours and ultimate boundary of criteria pollutant deposition from stack releases, and the inevitable, potentially significant impacts to plants and animals within this zone of deposition.

45. Substantial evidence also shows The BAAQMD’s cumulative impacts analysis, particularly in regard to biological resources, trivializes the significance of impacts and avoids consideration of feasible mitigation.  The BAAQMD’s only presented point estimates of released pollutants and compared them to regulatory standards.  Chronic exposures and synergistic effects were not adequately addressed.

46. CARE contends that the BAAQMD’s is violating CEQA, the CAA, and ESA in a number of other ways.  In addition to or in conjunction with the violation of CEQA, CARE claim BAAQMD and CEC are breaching their public duties, and CARE may seek relief from the applicant's violation of the Unfair Practices Act, found in the Business and Professions Code, by engaging in conduct that is unlawful, unfair or fraudulent within the meaning of that statutory scheme.

47. PLEASE TAKE NOTICE that we respectfully demand that all administrative review activities concerning applications for the siting, construction or operation of natural gas powerplants in the District presently before the CEC in any manner requiring CEQA or CEQA-equivalent compliance as part of the administrative review be immediately terminated or substantially modified, and no additional public funds be expended to review such applications pending the resolution of, or at least the substantial stabilization of prices, supplies and other market conditions in regard to, the ongoing “so-called” California energy crisis declared to constitute an emergency by the Governor through the issuance of executive orders commencing in January 2001.  The energy crisis, and associated market manipulation by energy firms like Enron, has made it impossible to conduct the type of stable, finite and accurate review of conditions as they actually exist required by CEQA.  The crisis has destroyed and continues to destroy the database essential to the identification, evaluation and mitigation of potentially significant environmental impacts that may occur as a result of a powerplant project.  The compilation of that fundamental database is the backbone of the process required by CEQA to afford, assure and maximize environmental protection and avoidance of harm to the environment caused by activities carried out or allowed by public agencies.  

48. Moreover, we respectfully demand that the CEQA environmental review carried out in previously approving all natural gas powerplant projects be immediately reopened to determine if and precisely how the environmental documentation for each such previously approved powerplant project must be modified to take into account the ongoing crisis and market manipulations and its potentially significant effects on the powerplant projects themselves, as well as on the environment generally.  We strongly urge you to provide us with an immediate and final response to these demands, consisting of or accompanied by a fair explanation of the BAAQMD's position.    Should we fail to receive an adequate, good faith and fair response from you within a reasonable period (reasonable in regard to our resources and fund raising as well as time elapsed), we will assume and rely upon your silence as a full and final denial and we will proceed accordingly without further futile efforts to correct and salvage the validity of your administrative process for the siting, construction and operation of thermal powerplants in California.

49. PLEASE TAKE FURTHER NOTICE that your failure to immediately cease 

desist from the further waste of public funds by processing applications subject to a CEQA equivalent review that may not be performed because of existing, ongoing conditions--i.e., the energy crisis and market manipulations--may become the subject of a taxpayers suit under section 526a of the Code of Civil Procedure, and relief may be sought against the decision makers personally, as well as against other parties.  


[image: image1.png]Wa%%




President-CARE (831) 465-9809                 DATED:
May 16, 2002.

Resume of Mike Boyd

	
michaelboyd@sbcglobal.net
Michael Boyd
821 Lakeknoll
Sunnyvale, CA 94089
Cell: 408-891-9677

Phone: 831-465-9809


	Employer: Aspect Communications 
Title: Electronics Design Engineer
Salary Desired: Negotiable 
Travel: Light (<25%)
Work Type: Any 
Available: Now 
Active/Passive: Active
Citizenship: US Citizen
Security: Yes 
Last Updated: 1-27-2002
Degree: B.S. Physics


	Objective

A position as a technical engineer or manager utilizing my educational background, and eighteen years work experience in the microelectronics, telecommunication, semiconductor, and hard drive industry.

Employment Experience

11/99 – 02/02 ---- Aspect Communications

Component Engineer, Manufacturing Engineering: responsible to support all vendor supplied components and assemblies in accordance with established processes and requirements. This support is defined as follows: 
·  The AML is maintained and kept current with all vendor information and necessary requirements 

·  Establish and maintain a process to provide adequate and timely notice/knowledge in reference to all component obsolescence. 

·  First line of defense in providing for material obsolescence resolution 

·  Establish and maintain a process to closely track single sourced material. A single source list will be created and routinely disseminated to procurement. This list will be used to insure adequate inventory is maintained for this key material. 

·  All AML related IRFs (Item request Forms) are to be approved by the component engineer for: 

·  Establish and maintain a process to insure all users of the AML have contemporaneous information. 
·  Provide a resource to development engineering, sustaining engineering, and procurement in the role of assisting with component issues/identification 

·  Provide component analysis and resolution in relation to product failure (increased quality) 

·  Creation and Submission of Engineering Change Orders (ECO) and Manufacturer Change Orders (MCO) utilizing the Agile database.
·  Validation of programmable parts. 

·  Reduce costs through strategic and planned identification of alternate components

2/99 – 11/99 -----the Watt Stopper Inc.

(Occupancy sensors for energy savings, including passive IR, ultrasonic, and light level sensor. These consumer products incorporate ASIC and Micro controller based technologies.)

Test Engineer, Advanced Manufacturing: Development of test fixtures for opt electronic, ASIC, and Micro controller based product characterization. Software development for various automated electronic test apparatus to perform data acquisition, data logging, and data reporting. Prepare failure analysis, and reports as required for returned goods.

Skill used include:

·Programming (basic, machine coding, C)

·Circuit modeling, and test fixture fabrication

·Electronic trouble shooting

·Multiplexed data acquisition

·EAGLE circuit design, digital, analog, mixed signal and opt electric components

9/96 - 11/98 ----- Phase Metrics, Fremont, Ca. (Major supplier of hard disk industry’s component testers. These include head media certifiers, fly height testers, head testers, and optical inspection equipment).

Engineer-Scientist, Customer Support/Standards: Group reviews new products for design flaws prior to release, and designs and qualifies magnetic media, glide, and optical inspection equipment standards.

Skill used include:

·Programming (Visual Basic)

·Design and fabricate standards disks for calibration and correlation of optical inspection to piezo-glide and certification errors.

·Electronic trouble shooting to discover design flaws in certification tester, and optical inspection equipment.

·Prepared system test plan for optical inspection equipment

·Prepared Final Acceptance Test procedures for optical inspection equipment

·Provide training for field engineers, and manufacturing technician, to transition new products to production.

·Customer training and demonstration of new products

·Prepared and published paper on MR Glide using the MR transducer to detect and classify defects on the media surface

·ORCAD circuit design

·Operation of various test equipment including scanning tunneling microscope or Atomic Force Microscope (AFM), Magnetic Force Microscope (MFM), spectrum analyzers, oscilloscopes, arbitrary waveform generators, etc.

·Operation of various disk testers including MC900, MG250 certifiers, IBM ODA, and PS5100.

5/93 -9/96 Exempt   Present Consultant ----- Qualified Parts Laboratory, 

Sunnyvale, Ca. (qualifies parts for government, industrial, and space applications) QML Certified.

Test Engineer, Electronics Characterization Area: Development of test fixtures for electronic device characterization. Software development for various automated electronic test apparatus to perform data acquisition, data logging, and data reporting. Preparation of test plans according to specific military application e.g.; MIL-STD-883, 202, etc.

Skill used include:

·Programming (basic, Fortran, machine coding, C)

·Circuit modeling, and test fixture fabrication

·Electronic trouble shooting

·High Voltage Dielectric Withstand & Insulation Resistance Testing

·RF amplifier, MMIC, filter, and switch testing 1MHz-2.1GHz

·Multiplexed data acquisition

·IBM PC Network (LAN) and Database Administration

·ORCAD circuit design for RF, digital, analog, mixed signal components

·Residual gas analysis certification engineer utilizing Mass Spectroscopy

·Environmental Laboratory Supervisor

5/82-11/91 ----- Santa Barbara Research Center (subsidiary, Hughes Aircraft Co.)

Senior Development Engineer, Detector Division: Reported to head of characterization section and performed special projects for the Materials Department Manager. Responsible for monitoring and improving IR-detector fabrication process. Responsible for materials purity control monitoring. Providing technical inputs for proposal activities.

Skills used included:

·Software development for analysis of data collected from automatic data acquisition systems. Languages: Fortran, UNIX "C", FLEXTRAN. HPL, basic, and assembly code.

·Interfaces developed for data transfer between Mac to HP, IBM, and VAX computer systems.

·Implementation of statistical process control (SPC) techniques in the material growth and detector array fabrication process line.

·Design and development of optical and electrical characterization apparatus. Analytic results from these apparatus were published in scientific journals (See Publications)

·Optical and electrical characterization of a wide variety of insulator, superconductor, and semiconductor materials utilizing cryogenic microprobe technology of IR detectors, MISFET, Focal Plane Gated Arrays (FPGA) and other semiconductor devices.

·X-ray diffraction, X-ray Fluorescence Spectroscopy, scanning electron microscope (SEM) analysis including Wavelength and Energy Dispersive (WDX & EDX) analysis.

Education

1985 B.S. Physics, University of California at Santa Barbara, undergraduate emphasis electronics, microprocessor design, and material sciences.

1988, Independent research at U.C.S.B., with Dr Carl Ramsayer to examine the feasibility of the use of an IR-Detecting Cathode Luminescence Spectral Radiometer to measure Cathode Luminescence effect in Oxide and Carbonate materials at low electron beam acceleration voltages.

1991 U.C.S.B. Concurrent Enrollment M.S. Program Materials 

Sciences

Security Classification

Secret

Professional Affiliations

Member International Society for Optical Engineering (SPIE)

Member Union for Concerned Scientists (UCS)

Community (volunteer) activities

1/80 - 12/92 Director (founding) President Let Isla Vista Eat, Inc. (LIVE) Non-profit Corp.

12/82 - 6/89 President (elected)-Isla Vista Community Council/Municipal Advisory Council

12/84 - 12/92 Director (elected)-Isla Vista Recreation & Park District

12/89 - 12/91 Director -First VP California Recreation & Park District Association

12/89 - 12/91 Director - Santa Barbara County Special Districts Association

12/89 - 5/93 Director (elected) Goleta West Sanitary District

12/96 -12/98 Commissioner Sunnyvale Housing & Human Services Commission

9/99 - Present President (founder) CAlifornians for Renewable Energy, Inc. (CARE) non-profit

Technical Publications

1986, C.E. Jones, M.E. Boyd, W.H. Kunkel, S. Perkowitz, R. Braunstein. Noncontact electrical characterization of Hg1-xCdxTe,  Journal of Vacuum Science Technology, A(4),Jul/Aug 1986  pp2056-2060

1988, M.E. Boyd, E.L. Divita, M. Holtzman, B. Baumgratz, The  Effects of Total Dose Gamma Radiation on Tolerant InSb Device  Characteristics, Proceedings of the IRIS Specialty Group on Infrared  Detectors National Institute of Standards and Technology , 1988 Vol.  II pp103-204

1991, S.M. Johnson, D.R. Rhiger, J.P. Rosbeck, J.M. Paterson, S.M. Taylor, M.E. Boyd, Effects of Dislocations on Performance of LWIR Hg1-xCdxTe PV Detectors, Proceedings of the IRIS Specialty Group on Infrared Detectors National Institute of Standards and Technology, August 13, 1991 (Best Paper Award)

1998, M.E. Boyd, Xiaopeng Xu, and Brian Vu, A Study of MR Glide  Signals Using Precision Defects, IDEMA Insight on Emerging Technologies, September/October 1998 Vol. XI, No.5, pp7.

1999, M.E. Boyd, Xiaopeng Xu, MR Glide Inspection for Hard Disk Defect Detection, The International Society for Optical Engineering Proceedings of SPIE, Surface Characterization for Computer Disks, Wafers, and Flat Panel Displays, 28 January 1999, Vol. 3619, pp53.

(References provided upon request)

 


� EAEC PDOC at page 10.


� PM10 is “particulate matter with an aerodynamic diameter less than or equal to a nominal ten micrometers” 42 U.S.C. 7602(t).


� Before the Board, Calpine/Bechtel argued that this testimony was “extrarecord” evidence that was not available to the District when it initially issued the FDOC, and had not been included in the Administrative Record. The Board concluded that this testimony before the CEC constituted the parties’ first opportunity to submit their views on the District’s top-down BACT analysis, and elected to treat the testimony as “part of the administrative record for this case.”


� Although CVRP was not a petitioner in CARE’s MEC EAB appeal, issues raised by another party during the public comment period may be raised by petitioners, even if the petitioner did not raise the issue in his or her own comments. The issue must simply have been raised by “some party” during the comment period. 40 C.F.R. §124.13.


� “. . . An environmental impact report is an informational document which, when its preparation is required by this division, shall be considered by every public agency prior to its approval or disapproval of a project.” Pub. Res. Code §21061.


� Pub. Res. Code §§ 21100, 21151.


� “Lead Agency” is “the public agency which has the principal responsibility for carrying out or approving a project which may have a significant effect on the environment.” Pub. Res. Code § 21067.”


� A “responsible agency” is “a public agency, other than the lead agency, which has responsibility for carrying out or approving a project.” Pub. Res. Code §21069.


� 14 C.C.R. § 15251(k).


� 56 Fed. Reg. 4944, section 1 (February 7, 1991). See Rules 2-2-208, 2-2-213, 2-2-401.3 (incorporating 2-1-426), 2-2-404.1, 2-2-405.1, 2-2-407 and 2-2-407.1.


� District Rule 2-2-401: “In addition to the requirements of Regulation 2-1-402, applications for authorities to construct facilities subject to Rule 2 shall include . . .CEQA-related information which satisfies the requirements of Regulation 2-1-426.” Regulation 2-1-426 requires the Lead Agency under CEQA to prepare an EIR.


�  See � HYPERLINK "http://www.ferc.gov" ��http://www.ferc.gov� for recently disclosed memos from Enron online at the FERC’s homepage.





_1065375364

