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1.  In this order, we deny requests for rehearing and requests for stay of an order issued on July 17, 2002 involving the California Independent System Operator's (CAISO) Governing Board (Board) and its governance structure.
  In addition, we clarify details surrounding the formation and operation of advisory committees to the CAISO that are described in that order.  This order benefits California energy market participants and their customers as well as energy participants in other parts of the West, because it serves to ensure the independent operation of the CAISO, which, in turn, will allow the Commission to maintain just and reasonable rates in the West and help solve California's long-term electricity supply deficiency.  

I.
Background
2.  In the July 17 Order, the Commission found that the continuation of the CAISO's Board, as constituted, and the CAISO’s current governance structure hamper our ability to ensure non-discriminatory transmission services and just and reasonable rates in the West.
  Specifically, the Commission determined that the Board is not capable of operating its interstate transmission facilities on a non-discriminatory basis and is in non-compliance with the Commission’s orders.
  In order to address the Board's lack of independence and to help restore the confidence necessary to attract the infrastructure investment needed to provide a long-term solution to California's electricity supply deficiency, we directed the CAISO to replace its existing Board with an independent, non-stakeholder Board through a series of actions beginning August 15, 2002 and culminating in the seating of an independent Board prior to January 1, 2003.  

A.
Requests for Stay
3.  The California Electricity Oversight Board (EOB), the CAISO, and the City and County of San Francisco (San Francisco)
 request that the Commission grant a stay of the July 17 Order.  According to these parties, if the Commission's July 17 Order is not stayed, the CAISO will be in violation of either the July 17 Order or State law.
  The EOB maintains that these facts and circumstances clearly justify a stay in this proceeding to maintain “the status quo pending orderly resolution of the issue.”
  Therefore, the EOB requests a stay of the July 17 Order for 60 days after the issuance of this order.  The CAISO asks that the Commission grant a stay "until the order is reconsidered on rehearing, and, if necessary, the authority of the Commission to impose those requirements is considered on judicial review."
  CAlifornians for Renewable Energy (CARE) contends that "the Commission's proposed Standard Market Design, has raised significant socioeconomic and environmental issues that make it necessary for CARE to seek a Stay of [the Commission’s] actions regarding [CA]ISO's governance at this time"
 until a new Board is elected using CARE's proposal for a "corporate election" process.
  

4.   The EOB and the CAISO state that the Commission's directives in the July 17 Order, requiring the CAISO replace its existing Board with a new governing Board, violate section 337 of the California Public Utilities Code.
  Furthermore, these parties contend that as a state‑chartered nonprofit public benefit corporation, the CAISO cannot legally comply with the Commission's directives.  They also state that the Attorney General of California has declared that any action by the CAISO to comply with the July 17 Order would violate State law and has pledged to enforce section 337 through legal action.  The EOB and the CAISO maintain that this potential for enforcement action by the Attorney General of California, in and of itself, is a sufficient basis for a finding of irreparable injury.  The CAISO also argues that if it were to comply with the July 17 Order, it could be placed in a state of "suspended animation" (i.e., powerless to act for lack of a governance structure that meets the requirements of its corporate charter).

5.  In addition, the CAISO argues that the July 17 Order is contrary to the public interest because it threatens the ability of the CAISO to fulfill its statutory mandate, as well as its responsibilities as a public utility.  Considering the Attorney General of California's pledge to enforce section 337, the CAISO contends that compliance with the July 17 Order would expose its Board and management to the risk of enforcement action, including criminal prosecution.  The EOB and the CAISO state that while the CAISO will suffer severe and irreparable injury if a stay is denied, a stay will not harm other parties.  In addition, the EOB and the CAISO maintain that the public interest supports the issuance of a stay, because it will help the CAISO avoid unnecessary disruptions to its governance structure that will result absent a stay.  

B.
Requests for Rehearing
6.  The CAISO, the Public Utilities Commission of the State of California (CPUC), San Francisco,
 and the California Electricity Oversight Board (EOB) assert that the Commission's modifications to the CAISO governance structure in the July 17 Order are beyond the Commission's statutory authority under the Federal Power Act (FPA), because the FPA does not expressly provide the Commission with authority over the corporate structure of public utilities.  These parties also state that the Board's structure does not constitute either a practice or rule pertaining to conduct or action on the part of a particular entity that is within the Commission's jurisdiction under the FPA, because the FPA limits the Commission to regulation of specific actions undertaken by a utility and does not allow the Commission to modify a public utility's bylaws and governance structure that shape the manner in which a public utility takes action.  In addition, they assert that the Commission's decision to order modifications to the CAISO’s governance structure is neither supported by substantial evidence nor a product of reasoned decision making.  

7.  The EOB and the CAISO also contend that, even if the Commission had jurisdiction over the CAISO's Board structure, section 206 of the FPA requires that the Commission conduct an evidentiary hearing to determine whether an existing rate, charge, or practice is unjust, unreasonable, or unduly discriminatory.  Because the Commission did not hold an evidentiary hearing prior to issuing the July 17 Order, these parties allege that the order is unlawful.  The CAISO also states that, if it was to comply with the July 17 Order in violation of State law, it would be against the public interest because it would put in doubt the legitimacy of the CAISO's authority to enter into contracts that are necessary to ensure reliable transmission service.  

8.  The CPUC argues that the Commission lacks the authority to preempt State law concerning corporate governance.  Instead, it suggests that the remedy available to the Commission, if it determines that the Board lacks independence, "is simply to rule that the [CA]ISO is no longer an Independent System Operator for Order 888 purposes, and to set in place a process for working out the implications of such a determination,"
 which would involve requiring that the CAISO either file a new Open Access Transmission Tariff or disbanding the CAISO and returning operation of its transmission assets to the California utilities.  The CPUC also states that, if the CAISO is a public utility, it satisfies the independence requirement of State law that Board members "may not be affiliated with any actual or potential participant in any market administered"
 by the CAISO.  The EOB and the CPUC argue that the Commission's characterization, in the July 17 Order, that the State has "pervasive control" over the CAISO supports their contention that the CAISO is an instrumentality of the State and thus is excluded from the Commission's jurisdiction pursuant to section 201(f) of the FPA.
  

9.  CARE states that "[n]either FERC's proposed governance scheme for the [CA]ISO, nor the [CA]ISO's current governance, under control by the California Governor . . . , complies with the fiduciary requirements necessary to be eligible as exempt from federal income tax under Section 501(c)(3) of the Internal Revenue Code."
  As such, CARE contends that the CAISO "should be subject to taxation for its transactions and may be subject to prosecution for tax evasion for failure to do so."
  In addition, CARE maintains that "[t]he FERC's proposal fails to comply with Federal and State requirement for members of such corporation to elect the directors and officers of said corporation in an annual corporate board of directors election by the corporation's membership, in this case, the consumers and ratepayers of electricity within the state of California."
  Thus, CARE proposes a board selection process for the CAISO that would involve "ratepayers" electing the Board.  

II.
Discussion
A.
Requests for Stay
10.  In our consideration of requests for stay, the Commission has applied the standards set forth in section 705 of Title 5 of the United States Code
 and has granted a stay when "justice so requires."
  In addressing requests for stay, the Commission considers the following: (1) the likelihood that the moving party will be irreparably harmed absent a stay; (2) the prospect that others will be harmed if the Commission grants the stay; and (3) the public interest in granting the stay.
    

11.  In Wisconsin Gas, the court developed several principles to determine if the requirement of irreparable harm has been met for a judicial stay: 

First, the injury must be both certain and great; it must be actual and not theoretical.  Injunctive relief 'will not be granted against something merely feared as liable to occur at some indefinite time.'  It is also well settled that economic loss does not, in and of itself, constitute irreparable harm. . . .  Implicit in each of these principles is the further requirement that the movant substantiate the claim that irreparable injury is 'likely' to occur.  Bare allegations of what is likely to occur are of no value since the court must decide whether the harm will in fact occur.  The movant must provide proof that the harm has occurred in the past and is likely to occur again, or proof indicating that the harm is certain to occur in the near future.

12.  As the CAISO states, there is only a "potential"
 that, if the CAISO decides to follow our directives in the July 17 Order, the Attorney General of California will bring legal action against the CAISO’s Board members and management, which could involve financial penalties.  Therefore, because it is merely speculative that the CAISO's Board or management will face enforcement action and penalties, we find that the requisite immediate irreparable injury has not been substantiated.
  Further, were the Attorney General of California to bring an enforcement action, he would be unlikely to prevail; to the extent that the claimed requirements of the State law create an obstacle to fulfilling the mandate of the July 17 Order, federal law preempts those State requirements.  Because the parties requesting a stay are unable to demonstrate that they will suffer irreparable harm absent a stay, the Commission need not examine the other factors;
 nevertheless, we address the other factors because we feel it is important to point out the harm to both customers and other States that would occur if a stay of the July 17 Order were granted.

13.  We find that even if the EOB, the CAISO, or CARE could demonstrate that it would likely suffer irreparable harm absent a stay, the other factors do not justify granting a stay.  A significant public interest exists in establishing an independent Board that will allow the Commission to ensure just and reasonable prices in California as well as other areas of the West and that will help restore the confidence in the Board that is necessary to attract infrastructure investment to help solve California's electricity supply deficiency.  In addition, because a stay will only delay the ability of the Commission to accomplish these goals, we find that a stay will be detrimental to customers.  

14.  We find that CARE's request that a stay is necessary, because the Commission's proposed Standard Market Design
 raises significant socioeconomic and environmental issues that require “a corporate election" to address them, to be without merit.  Although CARE alludes to a public interest in a stay because of socioeconomic and environmental issues, we find that this argument is insufficient to grant a stay because it is unexplained and unsupported.  CARE has neither identified the socioeconomic and environmental issues that the Commission's proposed Standard Market Design allegedly raises nor has it shown the relevance of these issues to the July 17 Order.  

B.
Requests for Rehearing
1.
Commission's Statutory Authority
15.  As we stated in the July 17 Order, and as the CAISO concedes,
 “[the CAISO] is a public utility as defined in section 201(e) of the [FPA], and its transmission services and sales for resale of electric energy in interstate commerce (i.e., its operation of imbalance energy markets) are within this Commission's exclusive jurisdiction."
  As a public utility, the CAISO is subject to the requirements in sections 205 and 206 of the FPA.  Section 205 precludes public utilities, in any transmission or power sale subject to the Commission's jurisdiction, from "making or granting any undue preference or advantage to any person or subjecting any person to any undue prejudice or disadvantage. . . ."
  Section 206 further provides in relevant part:

[W]henever the Commission, after a hearing had upon its own motion or upon complaint, shall find that any rate, charge, or classification, demanded, observed, charged, or collected by any public utility for any transmission or sale subject to the jurisdiction of the Commission, or that any rule, regulation, practice, or contract affecting such rate, charge, or classification is unjust, unreasonable, unduly discriminatory or preferential, the Commission shall determine the just and reasonable rate, charge, classification, rule, regulation, practice, or contract to be thereafter observed and in force, and shall fix the same by order.

16.  The EOB, the CPUC, and the CAISO argue that section 206(a) of the FPA imposes certain procedural and evidentiary requirements that the Commission failed to satisfy in the July 17 Order.  These parties contend that section 206(a) requires substantial evidence of contemporaneous unjust, unreasonable, unduly discriminatory, or preferential behavior before the Commission can act.  They state that the Commission, in the July 17 Order, did not make any findings that the State-controlled Board engaged in  discrimination but instead relied on unsubstantiated allegations by market participants of discriminatory conduct by the CAISO.  The EOB, the CPUC, and the CAISO also assert that section 206(a) of the FPA requires that the requisite findings of undue discrimination be made in the context of a hearing.

17.  We find that the Commission has satisfied the applicable procedural and evidentiary requirements of sections 205 and 206 of the FPA.  Sections 205 and 206 of the FPA give the Commission the authority to review any rule, regulation, practice, or contract affecting rates, terms and conditions of service, and, if found to be not just and reasonable, the Commission under section 206 can determine the just and reasonable practice to be observed.
  In the circumstances of this case, board selection and a board's control over a public utility’s FERC‑jurisdictional matters fall within this authority.

18.  In the July 17 Order, we found that the current Board is not independent and determined that the Board's lack of independence has an unduly discriminatory effect on Western energy markets.  This conclusion was based on the finding in Order 888 that a non-independent governance structure has an unduly discriminatory and anti‑competitive effect on markets.
  In addition, our July 17 Order found that the pervasive control over a public utility by the State interferes with the Commission's exclusive jurisdiction to ensure and establish just and reasonable rates.
  For instance, in the July 17 Order, we explained that the State's control of the CAISO conflicted with the CAISO's independent rights and responsibilities under section 205 of the FPA, by allowing the State to dictate what filings the CAISO will make with the Commission.
  Under the FPA, public utilities are required to comply with the Commission's directives, not those of the State, regarding compliance with the FPA.
 

19.  As the Commission found in the July 17 Order, there is an inherent conflict between a State-controlled CAISO and the State’s role as the dominant purchaser in the CAISO’s markets.  In other words, the fact that the State is a market participant,
 while at the same time, in the position of choosing all of the Board members makes the CAISO’s governance structure inherently non-independent.
  Even if at some future point the State is no longer a market participant in the CAISO's markets (e.g., the DWR stops entering into arrangements to purchase power), State control of the CAISO and its board selection process would still conflict with this Commission's exclusive authority to ensure just and reasonable rates and prevent unduly discriminatory practices as well as with the statutory framework of the FPA, which, as noted, allows public utilities the ability to make rate filings and which requires them to comply with this Commission's regulations and directives regarding matters within our exclusive jurisdiction.  As we stated in the July 17 Order:  

Under Section 205 of the FPA, public utilities have the right and responsibility to determine what filings they will make voluntarily.  As a public utility, the CAISO should be independent of State control in deciding what filings to submit to the Commission.  Furthermore, as a general matter under the FPA, public utilities are required to comply with the Commission's directives, not those of the State, regarding compliance with the FPA.  Pervasive control over a public utility by the State conflicts with the Commission's exclusive jurisdiction over these matters and, in particular, the rates, terms, and conditions of transmission service in interstate commerce. 

July 17 Order at 61,228. 

20.  Furthermore, a State-controlled Board leads to the perception by other market participants that the CAISO is predisposed to act in a manner that discriminates in favor of the State to the detriment of out-of-State participants.  In Order 888, we explained that an "ISO's rules of governance . . . should prevent . . . [the] appearance of control . . . of decision-making by any class of participants."
  In addition, in Order No. 2000, we found that the principle of independence is the "bedrock" on which an RTO must be built and requires an RTO’s governance structure to be independent "in both reality and perception."
  In the July 17 Order, we also found that "even the perception that the authority who controls the interstate transmission grid is biased can be enough to prevent proper market forces from working, thus hindering market reliability and efficiency."
  The July 17 Order further explained that “removing this conflict of interest [i.e.,  one market participant choosing all the CAISO's Board members] . . . is a critical step in solving significant Western energy market problems."
  Thus, even the perception of bias can have the same type of adverse effects on electricity markets that actual discriminatory practices by the Board do.   

21.  We find that the perception among market participants that the Board is predisposed to act in a discriminatory manner, because the selection process is controlled by one market participant, the State, has been exacerbated by the Governor selecting Board members who are employed by the State.
  However, any Board chosen by the Governor (even Board members not employed by the State) would likely lead, and has already led, to the perception by other market participants that the Board is beholden only to the interests of the State and has no incentive to fairly balance the interests of all market participants, which is the touchstone for determining the lawfulness of the CAISO's actions on interstate interests.  

22.  In making our determination that the current Board is not independent and that an independent Board and governance structure are necessary, we also relied in part on specific examples showing the CAISO’s discriminatory practices.  For instance, as noted in the July 17 Order, the Commission has received complaints containing the prima facie elements for showing that the CAISO engaged in unduly discriminatory or anti-competitive behavior.
  In addition, independent reports, including the Operational Audit of the California Independent System Operator
 and the Government Accounting Office Report: Restructured Electricity Markets,
 detailed the CAISO's unduly discriminatory behavior.
 

23.  In light of all of the systemic problems that exist because of the CAISO’s current governance structure, we adopted a remedy in the July 17 Order, pursuant to our authority under sections 205 and 206, that sets up a board selection process that does not favor particular market participants and therefore will help ensure that an independent Board is chosen. 

24.  The EOB, CPUC, and the CAISO state that if the Commission wants to ensure the non-discriminatory treatment of transmission customers and wholesale purchasers in the CAISO's markets, the Commission can address discriminatory actions that the Board takes when they are brought to the Commission’s attention by either a Commission-initiated investigation or by a complaint.  The Commission is obligated not only to remedy past discrimination but also to take all reasonable steps to prevent possible undue discrimination from occurring, because sometimes we are unable to adequately remedy such behavior after the fact and even the perception or risk of discrimination will discourage the market entry and investment needed to ensure just and reasonable rates.
  Furthermore, we are also unable to ensure just and reasonable rates if a Board dictates or restrains a public utility’s compliance with the Commission's rate directives.  

25.  These parties fail to understand the rationale underlying the July 17 Order that a Board that is chosen by one market participant (in this instance the State) is, as discussed above, inherently non-independent and thus likely biased.  Accordingly, we find that the CAISO is incorrect when it argues that the governance structure of the CAISO does not constitute a practice, conduct, or action that affects rates and other terms of jurisdictional service over which the Commission has jurisdiction.  Under section 206 of the FPA, where such practices lead to unlawful rates, we can mandate the CAISO's governance structure so as to assure lawful rates.  Again, as described in the July 17 Order, we find that the CAISO's current governance structure adversely affects rates and other matters within the Commission's exclusive jurisdiction under the FPA.  Therefore, the steps that the Commission took in the July 17 Order were required by the Commission's mandate, pursuant to sections 205 and 206 of the FPA, to remedy unjust and unreasonable rates and unduly discriminatory behavior.  

26.  With regard to the EOB's, CPUC's, and CAISO's assertion that section 206(a) of the FPA requires that the requisite findings of undue discrimination be made in the context of a hearing, the Commission in this proceeding has held a "paper" hearing that satisfies section 206 of the FPA.  That section does not require that the Commission establish an evidentiary hearing before an administrative law judge, if we decide, as we did in the July 17 Order, that the proceeding has allowed for full ventilation of all issues and the matter does not involve a contested issue of material fact.
  

2.
Preemption
27.  Section 337 of the Public Utilities Code states that the CAISO’s “governing board shall be composed of a five-member independent governing board of directors appointed by the Governor and subject to confirmation by the Senate."
   The CPUC, EOB, and the CAISO acknowledge that section 337 is inconsistent with the July 17 Order, but state that order does not preempt State law (namely, section 337).  Furthermore, these parties state that no provision in the FPA explicitly authorizes the Commission to require that a public utility operating transmission facilities at wholesale have a particular form of corporate governance structure.  Therefore, they assert that the July 17 Order is of no force or effect.  

28.  Although the FPA does not explicitly provide a requirement that a public utility have a particular type of corporate governance structure, the Supreme Court has held that regulatory preemption does not require "express congressional authorization to displace state law."
  Under the Supreme Court's preemption doctrine the question of whether a federal statute, regulation, or order
 preempts state law requires an inquiry into congressional intent.
  In situations where congressional intent is not manifestly clear, the Court has listed several circumstances in which intent may be implied:

Preemption occurs when Congress, in enacting a federal statute, expresses a clear intent to pre-empt state law, when there is outright or actual conflict between federal and state law, where compliance with both federal and state law is in effect physically impossible, where there is implicit in federal law a barrier to state regulation, where Congress has legislated comprehensively, thus occupying an entire field of regulation and leaving no room for the States to supplement federal law, or where the state law stands as an obstacle to the accomplishment and execution of the full objectives of Congress.
 

29.  We find that section 337 of the Public Utilities Code frustrates, and/or conflicts with, the design and objectives of a federal statute (sections 205 and 206 of the FPA), federal regulations (Orders 888 and 2000), and an agency's orders (the Commission’s November 1, December 1, and July 17 Orders),
 because section 337 allows the Governor, who represents the interests of the State (a single market participant), to choose all of the CAISO’s Board members.  Specifically, section 337 precludes creation of an independent Board and thus prevents this Commission from ensuring that the CAISO's rates are just and reasonable rates and not unduly discriminatory.  Also, section 337 conflicts with Order 888's independence principle that an ISO should be independent of any individual market participant,
 because it allows one market participant to select all the Board members.  In addition, it stands as an obstacle to the accomplishment of the objective of Order 888 (i.e., to ensure open and non-discriminatory interstate transmission service), because a non-independent Board is likely to engage in preferential treatment towards a particular market participant.  Furthermore, it stands as an obstacle to the accomplishment of the objective of Order 2000 (i.e., to prevent undue discrimination that impedes the formation of fully competitive electricity markets by encouraging the formation of regional transmission organizations), because before the CAISO can qualify as an RTO it must have an independent Board.
  Section 337 is also in conflict with the FPA’s goal of preventing and remedying undue discrimination and ensuring just and reasonable rates, because a Board that is non-independent will have actual and perceived discriminatory effects that will adversely affect the interstate transmission markets in the West.  Finally, it is in direct and actual conflict with the November 1, December 15, and July 17 Orders’ requirements that: (1) the CAISO's Board must be changed to a non-stakeholder Board which does not interfere with just and reasonable rates by the CAISO, and (2) the Board not be selected entirely by one market participant.  Accordingly, we conclude that section 337 is preempted.
  

30.  The CPUC, the CAISO, and the EOB state that the CAISO was established as a not‑for‑profit corporation pursuant to State law, with responsibilities directly related to the health, safety, and well‑being of California residents and businesses.  Therefore, they argue that the July 17 Order improperly intrudes on the right of the State to control the governance structure of a corporation created under its laws.  The CAISO was established and operates, however, in the interstate transmission market,
 an area that has never been subject to State regulation.
  In such circumstances, federal law controls, as the Supreme Court has stated: 

On the one hand, the regulation of utilities is one of the most important of the functions traditionally associated with the police power of the States.  On the other hand, the production and transmission of energy is an activity particularly likely to affect more than one State, and its effect on interstate commerce is often significant enough that uncontrolled regulation by the States can patently interfere with broader national interests.
  

31.  As we stated in the July 17 Order, "the Commission finds that the Board, as currently constituted, poses a barrier to the implementation of market redesigns that are necessary to rehabilitate the CAISO and Western markets."
  In addition, in the July 17 Order, we found that the "[c]ontrol of the Board by one state threatens the CAISO's ability to treat in‑state and out‑of‑state transmission users on a non‑discriminatory basis, thus undermining the prospect of broader regional cooperation throughout the West."
  Because, as we found in the July 17 Order, section 337 imposes a direct rather than an indirect burden on interstate commerce, we find that the law is an invalid interference with interstate commerce.
  The Commission, as noted, has been charged by Congress to ensure that the rates, terms, and conditions for the transmission or sale of electric energy in interstate commerce are just and reasonable and not unduly discriminatory, and the CAISO's State-controlled Board interferes with these objectives.     

32.  The EOB, the CAISO, and the CPUC also argue that the express and limited authority over corporate governance granted to the Commission by Congress in section 305 of the FPA
 is a clear indication that Congress did not intend the Commission to have authority over corporate governance in other sections of the FPA.  However, their argument does not take into account the fact that the Commission's authority under section 206, unlike in section 305 (concerning interlocking directorates of public utilities), is not a grant of power that is specifically tailored to apply only to a limited set of factual circumstances.  There is nothing in the FPA to preclude the Commission from addressing governance of public utilities, and moreover, section 206 is a broad grant of authority to the Commission to remedy all unduly discriminatory rules, regulations, practices, and contracts that affect Commission-jurisdictional rates and services.
  In fact, section 206's prohibition against undue discrimination is sufficiently broad to support the Commission's determination that the governance rules for ISOs must require that the board selection process for those entities be independent from any one market participant, even though ISOs are a relatively new creation established in response to changes in the electricity market since the FPA was enacted.
  In addition, the Commission has the authority to fill in gaps left by a statute to ensure that its objectives are met.

33.  The CPUC and the EOB maintain that section 201(a) of the FPA, which states that "such Federal regulation . . . extend[s] only to those matters which are not subject to regulation by the States,"
 limits the Commission in its regulation of matters, such as corporate governance, that are regulated by the states.  However, the language in section 201(a) of the FPA does not nullify the clear authority of the Commission to prevent undue discrimination pursuant to sections 205 and 206 of the FPA and to assure just and reasonable rates under those sections.
  The language in section 201(a) is not a limitation on the use by the Commission of authority specifically conferred on it by Congress;
 in this instance the exclusive power of the Commission to regulate public utility transmission services and sales for resale of electric energy in interstate commerce offered by the CAISO.  Thus, the fact that the State also has regulatory power in an affected area (e.g., corporate governance) does not preclude the exercise of the Commission's authority.

34.  The CPUC and the CAISO also state that the fact that Congress did not provide either the Securities and Exchange Commission or the Commission with the authority to dictate the membership of corporate boards in the Public Utility Holding Company Act
 demonstrates that Congress did not intend the Commission's jurisdiction under the FPA to extend to corporations chartered under state law.  However, with the exception of this vague assertion, they offer no support to demonstrate that this was indeed Congress’ intent.  We believe that the FPA's prohibition against undue discrimination and unjust and unreasonable rates is broad enough to support our determination here that board selection and governance requirements are practices that have a direct effect on whether the CAISO's rates are just, reasonable, and not unduly discriminatory for transmission and sales in California and the West. 

35.  In addition, the EOB and the CPUC allege that the Commission's statements in the July 17 Order describing the State as having "pervasive control" of the CAISO and how "the state has direct control of the CAISO with respect to all matters" stand for the proposition that the CAISO is an "instrumentality of the state," pursuant to section 201(f) of the FPA.
  These parties rely on section 201(f) to argue that, as an instrumentality of the State, the CAISO does not fall under the Commission's jurisdiction.  We find no merit to this argument. 

36.  The CPUC and the EOB distort the Commission's statement, which was made in the context of describing the problems that have resulted from the CAISO's lack of independence, as standing for the idea that the CAISO has become an official instrumentality of the State that is not within the Commission's jurisdiction.  The mere fact that the State has inappropriately attempted to assert its control over the CAISO is not enough to make it an instrumentality of the State under section 201(f).  Furthermore, these parties' challenge to the CAISO's status as a public utility subject to the Commission's jurisdiction comes over four years after the Commission first asserted jurisdiction over the CAISO and authorized limited operation of it and after numerous filings in which the CAISO sought the Commission's approval.
  

37.  It is interesting to note that the CPUC and the EOB, in attempting to argue that the CAISO is not subject to the Commission's jurisdiction based on section 201(f), acknowledge that the CAISO is currently under state control.  However, the California Independent System Operator, as its name suggests, should operate independently from the State, as well as from all other parties. 

3.
Other Issues
38.  We find that the tax issues CARE raises are unsupported, irrelevant to this proceeding, and beyond the scope of this proceeding.  Similarly, CARE's assertion that the CAISO's Board must be elected by California consumers and ratepayers is unsupported by evidence.  Because we find no merit to CARE's arguments, we will deny CARE's request for rehearing.  With regard to CARE's request that the CAISO’s Board be replaced with California ratepayers, we find no merit to this proposal for the reasons described above in which we identified the problems with a Board that represents the interests of one stakeholder group.  

Requests for Rehearing Concerning the Advisory Committees
39.  California Municipal Utilities Association (CMUA), Dynegy, and the Metropolitan Water District of Southern California (Metropolitan) request rehearing concerning the advisory committees described in the July 17 Order.  CMUA asks that the Commission clarify that it did not intend to prohibit a more formal stakeholder advisory committee structure, including the ability of the stakeholder advisory committee to vote on recommendations to the CAISO’s Board.  Dynegy requests that the Commission require that the stakeholder advisory process structure be consistent with the processes developed in the Commission's Standard Market Design and/or orders concerning regional transmission organizations.  In addition, Metropolitan requests that the Commission allow the DWR to participate in the stakeholder advisory committee (which is composed of non-state entities) because it is currently a market participant that does not participate in establishing or enforcing State energy policy.  

40.  We will grant CMUA's request for clarification that the July 17 Order does not prohibit the adoption of a more formal structure for the stakeholder advisory committee than was detailed in that order.  In addition, once an independent Board is seated pursuant to the July 17 Order, we direct that the Board submit a proposal, within 30 days of its first meeting, to the Commission that details how advisory committees will be formed and operated.  To the extent possible, we direct that the independent Board submit a proposal that is consistent with the processes for stakeholder advisory committees we have approved for other regional transmission organizations.
  

41.  In addition, we will deny Metropolitan's request for rehearing.  In the July 17 Order, the Commission directed the creation of two advisory committees: one to serve as the State’s and its agencies' representative, and the other to serve the interests of the other CAISO stakeholders.  While DWR may not "participate in establishing or enforcing state energy policy,"
 as Metropolitan alleges, there can be no doubt that this State agency implements State energy policy.  In creating two advisory committees in the July 17 Order, the Commission allowed State entities, including DWR, to participate in a separate advisory committee through which they can voice their concerns to the Board. 

42.  We disagree with Metropolitan's assertion that "[u]nless DWR is able to participate in the Stakeholder Advisory Committee, it will be unjustly deprived of an opportunity to express its own views, and hear the views expressed by other market participants . . . ."
  We find that DWR will have every opportunity to express its views through the State advisory committee.  For these reasons, we reject Metropolitan's request for rehearing that we allow DWR to participate in the CAISO's stakeholder advisory committee.  

The Commission orders:

(A) The requests for stay of the CAISO, the EOB, CARE, and San Francisco are hereby denied, as discussed in the body of this order.  

(B) The requests for rehearing of the CAISO, the CPUC, San Francisco, Metropolitan, Dynegy, CARE, and the EOB are hereby denied, as discussed in the body of this order.  

(C) The request for rehearing of the CMUA is hereby granted, as discussed in the body of this order.  

By the Commission.

( S E A L )

Magalie R. Salas,

      Secretary.
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