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CARE’s Additional Evidence And Proposed New And/Or Modified Findings Of Fact With Specific Citations To The Record To Support Any Proposed Substantive Recommendations

Calpine and Enron first colluded to exercise market power in both electricity and gas markets. During the time period January 1, 2000 through June 20, 2001, Independent Energy Producers Association, Inc. (IEPA) acted as a "trust" composed of electricity generators and traders exercising market power to unlawfully manipulate the California wholesale electricity market, resulting in grossly inflated wholesale electricity prices throughout the state and much of the western United States. A news report disclosed by the San Jose Mercury News on September 10, 2002 titled Davis' fervor to raise funds irks many backers sites what gives the appearance of “influence peddling” between Governor Davis, his agents, and employees with IEPA, its members, directors, officers, and employees in order to raise $100,000 for the support of his re-election campaign on May 31, 2000.CARE herein provides corroborative evidence of Governor Davis’ “conflict of interest” in participating in these proceedings, and the fore-mentioned findings of fact, through news articles, campaign disclosure reports, copies of contribution checks from sellers, through e-mails, Enron internal memos, IEPA board minutes, and meeting notes provided in response to CARE’s data requests.
Executive Summary Template

	Submitter (Party Name)
	CAlifornians for Renewable Energy, Inc. (CARE)
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	Finding of Fact 
	Calpine and Enron colluded to exercise market power in both the electricity and gas markets. 

Calpine and certain of its officers and directors issued false and misleading statements concerning its business and financial condition. This is the subject of ongoing litigation by Calpine’s shareholders.

Calpine owns, develops, acquires, and operates power-generation facilities in California and sells electricity and steam, primarily in the U.S. Calpine's stock, which went public in 1996, on a split adjusted basis, went from $2 at the IPO stage to over $33 in January 2001. CARE alleges that the Company's stock price was very important because Calpine was planning at this time to build or acquire $15 billion of plants over the next four years. The financing for these plants was based on the performance of its stock because many of its bond buyers were looking to convert to common stock. If the stock did not perform, financing would be difficult to fund the Company's expansion. 

CARE herein provides corroborative evidence of certain manipulative transactions with Enron commencing on or about December 27, 1999 to create market power through bilateral transaction between Enron and Calpine. Commencing in January 1, 2001 Calpine and Enron began to exercise market power in the real time and day-ahead markets and the gas market.

In this case of market-based rates, the just and reasonable standard of FPA   205(e) is satisfied by the Commission's determination, prior to the effectiveness of those rates, that the utility (and its affiliates) lacks market power or has taken sufficient steps to mitigate market power.  E.g., Grand Council of the Crees, 198 F.3d at 953.
 

	Relief Requested
	Any transactions subsequent to exercise of market power have a direct bearing on the MMCP and any refunds owed to California are required to be based on the difference between the price charged and the cost of production, not the FERC’s “so-called” Mitigated Market Clearing Price (MMCP), because FERC’s issuance of market-based rate authority to all market participation are conditioned on market participants’ agreements not to exercise market power
. This is a matter in the “public interest”; therefore the “just and reasonable” standard need not be applied.

	Index Exhibit  Number(s) pertaining to the Finding of Fact
	Exhibits CARE 1.1 to CARE 1.14

	

	Finding of Fact 
	During the time period January 1, 2000 through June 20, 2001, Independent Energy Producers Association, Inc. (IEPA) acted as a "trust" composed of electricity generators and traders exercising market power to unlawfully manipulate the California wholesale electricity market, resulting in grossly inflated wholesale electricity prices throughout the state and much of the western United States.
 

This result was accomplished by, inter alia, improperly using confidential real time generator capacity, use, and maintenance data, along with transmission system flow data to “game” the wholesale electricity market by withholding electrical generating capacity from the California Power Exchange’s forward markets, by improperly parking power with affiliates in other states which was later resold in California at inflated rates, by scheduling previously unplanned plant outages to coincide with other plants’ planned maintenance shutdowns, and by scheduling transmission flows to cause or exacerbate congestion.

CARE herein provides corroborative evidence through e-mails, Enron internal memos, IEPA board minutes, and meeting notes provided in response to CARE’s data requests. Additionally CARE alleges this new evidence serves to corroborate CARE’s claim in its October 6, 2000 Complaint in docket EL01-2.

	Relief Requested
	Any transactions subsequent to exercise of market power by such a trust has a direct bearing on the MMCP and any refunds owed to California are required to be based on the difference between the price charged and the cost of production, not the FERC’s “so-called” Mitigated Market Clearing Price (MMCP).

	Index Exhibit  Number(s) pertaining to the Finding of Fact
	Exhibits CARE 2.1 to CARE 2.29

	

	Finding of Fact
	A news report disclosed by the San Jose Mercury News on September 10, 2002 titled Davis' fervor to raise funds irks many backers sites what gives the appearance of “influence peddling” between Governor Davis, his agents, and employees with IEPA, its members, directors, officers, and employees in order to raise $100,000 for the support of his re-election campaign on May 31, 2000.

CARE herein provides corroborative evidence of Governor Davis’ “conflict of interest” in participating in these proceedings, through news articles, campaign disclosure reports, copies of contribution checks from sellers, through e-mails, Enron internal memos, IEPA board minutes, and meeting notes provided in response to CARE’s data requests.

	Relief Requested
	 California Governor Gray Davis, his agents and employees be “disqualified” from appearing before the FERC in these proceedings due to “conflict of interest” resulting from his acceptance of campaign contributions from IEPA, and its member sellers, Calpine, Dynegy, Reliant, Williams, and Enron. That FERC grant the Lt. Governor of California leave to intervene out of time to represent California’s administrative branch in the remaining proceedings before the FERC.

	Index Exhibit  Number(s) pertaining to the Finding of Fact
	Exhibits CARE 3.1 to CARE 3.12


Calpine and Enron colluded to exercise market power in both electricity and gas markets
1. Calpine and Enron colluded to exercise market power in both the electricity and gas markets. CARE alleges here that Calpine sold electricity to Enron at a price higher than other Calpine customers paid through bilateral contracts with Enron. The reason for this is that Calpine had purchased natural gas from Enron at similarly inflated prices. 

2. CARE herein provides corroborative evidence of certain manipulative transactions with Enron commencing on or about December 27, 1999 to create market power through bilateral transactions between Enron and Calpine in Exhibit CARE-1.1.  The exhibit provides a copy of a July 20, 2000 bilateral agreement Confirmation Letter executed by Timothy Belden of Enron Power Markets, Inc.

3. Commencing in January 1, 2001 Calpine and Enron began to exercise market power in the real time, day-ahead electricity markets and the gas market. Calpine and certain of its officers and directors issued false and misleading statements concerning its business and financial condition. This is the subject of ongoing litigation by Calpine’s shareholders
. 

4. Calpine owns, develops, acquires, and operates power-generation facilities in California and sells electricity and steam, primarily in the U.S.  An example of the close business relationship between Calpine and Enron is the in the licensing and development of the Pittsburg District Energy Facility
, Docket No. 98-AFC-1 (Pittsburg, CA) Application for Certification granted on August 17, 1999, Licensed by Enron; subsequently sold to and constructed by Calpine and renamed the Los Medanos Energy Center.

5. Calpine's stock, which went public in 1996, on a split-adjusted basis, went from $2 at the IPO stage to over $33 in January 2001. CARE alleges that the Company's stock price was very important because Calpine was planning at this time to build or acquire $15 billion of plants over the next four years. The financing for these plants was based on the performance of its stock because many of its bond buyers were looking to convert to common stock. If the stock did not perform, financing would be difficult to fund the Company's expansion. In order to overstate its earnings Calpine manipulated its results by recording revenue from reciprocal transactions with Enron in which Enron and Calpine sold energy and natural gas to one another at inflated amounts, and they therefore manipulated both the electricity and natural gas markets to accomplish their scheme. This Shareholder’s suit for violations of the federal securities laws at Page 42 lists:

FALSE FINANCIAL STATEMENTS

119. In order to overstate its earnings in 2001, Calpine manipulated its results in violation of GAAP and SEC rules by recording revenue from reciprocal transactions with Enron in which Enron and Calpine sold energy to one another at inflated amounts. It has subsequently been disclosed that Calpine had sold 6.5 million megawatt hours of electricity to Enron at a price 58% higher than other Calpine customers paid. The reason for this is that Calpine had purchased natural gas from Enron at similarly inflated prices.

120. Calpine reported the following financial results during the Class Period:

3/31/01 
6/30/01 
9/30/01

Revenues 

$1.23B 
$1.613B 
$2.916B

Gross Profit 
$206.0M 
$304.2M 
$535.9M

EBITDA 

$251.5M 
$317.2M 
$625.2M

EPS 


$0.30 
$0.39* 
$0.88

* Before non-recurring charges.

121. Calpine included these results in press releases and Form 10-Qs filed with the SEC.

122. These financial statements and the statements about them were false and misleading, as such financial information was not prepared in conformity with GAAP, nor was the financial information a fair presentation of the Company's operations due to the Company's manipulative transactions with Enron, in violation of GAAP and SEC rules.
6. CARE alleges here that Calpine and Enron utilizing this scheme to manipulate price of electricity and natural gas in the bilateral markets. CARE herein provides corroborative evidence of certain manipulative transactions with Enron commencing on or about November 16, 2000 to create market power through bilateral transactions between Enron and Calpine in Exhibit CARE-1.4 to CARE-1.15. These exhibits provide a spreadsheet of Calpine’s short-term firm and non-firm wholesale transactions (up to one week) covering the time period 16-Nov-00 to 20-Jun-01.

7. These transactions illustrate that Calpine was able to transition it’s bilateral transactions scheme with Enron seamlessly into bilateral transactions with the California Energy Resource Scheduling division of the California Department of Water Resources, successfully transitioning its bilateral market power purportedly to the State’s control. As demonstrated by Calpine’s current control of a third of the thirty eight billion dollars remaining in long-term energy contracts between the Calpine and CERS, they have successfully locked up the State’s market power over energy markets for the foreseeable future, but at market power prices, which are currently at more than double the spot market price. Who could have imagined this was a scheme dreamed up by Calpine’s Peter Cartwright, Enron’s Timothy Belden, and maybe even California’s Governor Gray Davis?  

8. Any transactions subsequent to exercise of market power have a direct bearing on the MMCP and any refunds owed to California are required to be based on the difference between the price charged and the cost of production, not the FERC’s “so-called” Mitigated Market Clearing Price (MMCP), because FERC’s issuance of market-based rate authority to all market participation are conditioned on market participants’ agreements not to exercise market power, this is a matter in the “public interest”; therefore the “just and reasonable” standard need not be applied. 

IEPA acted as a "trust" composed of electricity generators and traders exercising market power to unlawfully manipulate the California wholesale electricity market

9. During the time period January 1, 2000 through June 20, 2001, Independent Energy Producers Association, Inc. (IEPA) acted as a "trust" composed of electricity generators and traders exercising market power to unlawfully manipulate the California wholesale electricity market, resulting in grossly inflated wholesale electricity prices throughout the state and much of the western United States.  
10. This result was accomplished by, inter alia, improperly using confidential real time generator capacity, use, and maintenance data, along with transmission system flow data to “game” the wholesale electricity market by withholding electrical generating capacity from the California Power Exchange’s forward markets, by improperly parking power with affiliates in other states which was later resold in California at inflated rates, by scheduling previously unplanned plant outages to coincide with other plants’ planned maintenance shutdowns, and by scheduling transmission flows to cause or exacerbate congestion.
11. IEPA purportedly is a trade association representing the interests of electric generators and certified independent power marketers in California.  Although the association is purportedly non-profit, its membership certainly is not.
  

12. The majority of IEPA’s members are owners and operators of exempt wholesale generators and qualifying facility projects using cogeneration, predominantly in the form of natural gas fired generation.  Some of these supply resources are scheduled through the CAISO by the large investor-owned utilities (“IOU”), while others participate directly in various markets throughout the western region, including CAISO’s Ancillary Services, Adjustment and Supplemental Energy markets, and long-tem bilateral contracts.   

13. IEPA’s members collectively own and operate more than 20,000 MW of installed generating capacity participating in California’s competitive markets (42.5% of California’s generating capacity under CAISO control), and many have pursued and received approval for or are actively pursuing new project developments through the California Energy Commission. Calpine is the number one company in this regard. In addition, power marketers—significant participants in the California markets—are also included within IEPA’s membership.  Other members, consisting of consultants and law firms, provide support services for the industry.

14. As the entities directly participating in California’s troubled wholesale electric markets, IEPA’s membership has an immediate and substantial interest in the instant FERC proceeding and has the ability, means and economic motives to protect those interests.  As market participants, IEPA’s members are directly impacted by proposals to change or delay the CAISO settlement processes, and resulting refund orders and penalties, as determined under the FERC’s statutory authority.

15. Unless specified otherwise, all further reference to IEPA include its members, acting individually or in concert with others.

One Summary of How IEPA Violated the
Law in Conducting Operations in California

16. In sum, during the January 2000 through June 20, 2001 time period, IEPA acted as a "trust" composed of electricity generators and traders exercising market power to unlawfully manipulate the California wholesale electricity market, resulting in grossly inflated wholesale electricity prices throughout the state and much of the western United States.
 

17. This result was accomplished by, inter alia, improperly using confidential real time generator capacity, use, and maintenance data, along with transmission system flow data to “game” the wholesale electricity market by withholding electrical generating capacity from the California Power Exchange’s forward markets, by improperly parking power with affiliates in other states which was later resold in California at inflated rates, by scheduling previously unplanned plant outages to coincide with other plants’ planned maintenance shutdowns, and by scheduling transmission flows to cause or exacerbate congestion. CARE alleges these illegal practices resulted in the June 14, 2000 blackouts in the San Francisco bay area, which we allege was contrived by the ISO board and IEPA to increase electricity prices, and justify expedited power plant construction in the state.
18. As documented in CARE’s 4-28-02 comment to FERC, CARE has participated as a formal Intervener in the California Energy Commission’s siting process for this project in CEC Docket 99-AFC-3 and also is a plaintiff in various legal challenges before both the state and federal courts over the project. The FERC proceedings taking place in CARE’s consolidation motion are directly relevant to the matters which CARE is litigating in the MEC project, and reciprocally the administrative records from this project are directly relevant to the matters under consideration in our consolidation motion before the FERC. This is relevant because it provides corroborative evidence that the CEC as one of the California Parties acting in concert with wholesalers of energy to deprive Californians of their constitutional right to proper notice and a fair hearing on the existence, meaning, effects, implementation, etc., of the purported “energy crises” in both the spot market and forward markets, and the associated effects of the “crises” on the siting, construction, and operation of power plants in California. 

19. As evinced by Calpine’s third Master Power Purchase And Sale Agreement Amended Calpine must complete construction of the Metcalf Energy Center as one of its terms of its contract.
Seller will use commercially reasonable efforts to complete its Otay Mesa (estimated installed capacity of 510 MW), Metcalf (estimated installed capacity of 600 MW), East Altamont (proposed installed capacity of 1100 MW) projects and a project designated in accordance with subsection (a)(iv) (collectively, the "Projects", each a "Project"). For any of the Projects, at the request of Buyer, which Buyer may elect to make in its sole discretion, Seller will, subject to the terms and conditions set forth below, assign or otherwise transfer to Buyer, free and clear of any liens or encumbrances created by Seller or its Affiliates, all of its right, title and interest in any such Project (including, without limitation, all permits, consents and approvals, engineering and design drawings, contracts and equipment entered into or acquired for the Project, and all other Project assets), to the extent that such rights, titles, interests or assets are assignable or transferable, if:

(i) With respect to any Project, Seller permanently elects not to proceed with construction, development or commercial operation of the Project; or

(ii) (A) With respect to the Otay Mesa Project, Seller fails to achieve any of the following major milestones for the Otay Mesa Project or (B) with respect to the Metcalf Project, Seller fails to achieve any of the following major milestones for the Metcalf Project by the major milestone dates set forth below:
Metcalf

	Commence

Construction
	11/30/02

	Begin Pouring Major

Foundation Concrete
	06/30/03

	Begin Installation of

Major Equipment
	09/30/03

	Achieve Commercial

Operation
	12/31/04


Otay Mesa

	Commence

Construction
	12/31/02

	Begin Pouring Major

Foundation Concrete
	7/31/03

	Begin Installation of

Major Equipment
	10/31/03

	Achieve Commercial

Operation
	12/31/04


These contractual commitments are further evincive of the fact that the defects in the CEC siting process are also of constitutional origin and proportion. CARE alleges that the California Parties are acting in concert with Calpine for the State’s illegal pre-commitment for construction of the Metcalf Energy Center. In addition to these obvious due process violations in CARE’s litigation in the 9th circuit court of appeals over this project, CARE and the public it represents have not been afforded equal protection of the law.  CARE contends the constitutional provisions violated include, without limitation, the First Amendment rights of association, speech and access to administrative as well as judicial tribunals. 

20. The California Parties’ illegal pre-commitment for construction of Calpine’s energy facilities precludes any meaningful and informed public participation in projects like Metcalf Energy Center and the 1100 MW East Altamont Energy Center, which has not yet been licensed by the CEC. CARE as a formal intervener in the CEC siting process for both new generation projects and a formal intervener in FERC docket EL00-95, hereby objects to and protests the California Parties acting in concert with wholesalers of energy to deprive CARE and all Californians of their constitutional right to proper notice and a fair hearing on the existence, meaning, effects, implementation, etc., of the purported “energy crises” in both the spot market and forward markets, and the associated effects of the “crises” on the siting, construction, and operation of power plants in California. Such hearings must be free from influence by the Governor or his agents and employees in order to avoid the appearance of “conflict of interest”

21. Among other things, the improper use of confidential real time data was in violation of the California Tariff, and the FERC’s authority allowing IEPA members to sell wholesale electricity within the state.  

22. The body of evidence supporting these allegations includes, first, the 11-01-00 FERC order expressly finding that electricity prices in California have been maintained at “unjust and unreasonable” levels.
 Secondly, in its 11-22-00 response to the 11-01-00 FERC order, the California Public Utilities Commission concluded that due to IEPA member’s market manipulation customers of electricity supplied through the California Power Exchange had been overcharged more than $4 billion dollars during the summer of 2000.
  Thirdly, in its 11-22-00 response to the 11-01-01 FERC order, even the California Independent System Operator (CAISO), which manages California’s transmission system infrastructure known as the “power grid,” found that the summer 2000 prices resulted from the exercise of intolerable levels of market power. 

23. The body of evidence supporting these allegations includes these exhibits by number listed with a brief description of each exhibit and its relevance to CARE’s allegation that IEPA acted as a "trust" composed of electricity generators and traders exercising market power to unlawfully manipulate the California wholesale electricity market.

Exhibit CARE-2.3 IEPA Board Meeting Summary April 13, 2000- this report includes evidence of collusion between member sellers over congestion, ISO OOM calls, FERC OOM decision, 10-minute settlements, RMR Predispatch, QF payment options, and the requirement for IEPA to raise a hundred thousand dollars to meet with Governor Gray Davis.

Starting chronologically with Exhibit CARE-2.4 Enron’s 10-99 Summer 99: Problems, Solutions, Lessons Learned, foreshadowed Enron’s, then Calpine’s then IEPA’s market power where it states “Control area granted advantages in bulk power markets – e.g. ability to “sink” power day ahead to control day ahead and sell that power next day in hourly market” and observes the consequences of such a strategy are to create “higher prices in short term markets” and “uncertainty of delivery, even on a handful of days, discourages competitors from bidding on longer term transaction(less competition, fewer choices (higher prices) for customers”

Exhibit CARE-2.5 IEPA’s minutes to the February 22, 2000 meeting includes evidence of collusion between member sellers over congestion, 10-minute settlements, QF contracts, and the structure IEPA’s Political Action Committee.

We note here that Exhibit C of CARE’s original FERC complaint in docket EL01-2, herein included as Exhibit CARE-2.1, is a June 27, 2000 letter from IEPA to Governor Gray Davis, attributing the causes of the June 14, 2000 blackouts to a lack of supply and the retail market design. These false statements attributed to IEPA’s member are proven false by an article titled Enron linked to California blackouts, Traders said manipulation began energy crisis by Jason Leopold May 16, 2002 LOS ANGELES (CBS.MW) -- Two days of rolling blackouts in June 2000 that marked the beginning of California's energy crisis were directly caused by manipulative energy trading, according to a dozen former traders for Enron and its rivals.

Exhibit CARE-2.6 minutes of IEPA’s board meeting of July 21, 2000 attributes the causes of the June 14, 2000 blackouts to a lack of supply and the retail market design. Goes on to encourage market participants to “retain confidentiality for market sensitive information that may be forwarded to various entities.”

Exhibit CARE-2.7 8-10-00 e-mail between various Enron employees and IEPA’s members including Reliant, Calpine, Duke Energy, and others including GWF Energy, discussing actions by Governor Davis as a result of the June 14, 2000 blackouts.

Exhibits CARE-2.8, CARE-2.9, and CARE-2.10 contains e-mails between various Enron employees and IEPA’s members including Reliant, Calpine, Duke Energy, and others including GWF Energy, discussing actions by Governor Davis before the FERC.

Exhibit CARE-2.11 contains Enron September 21, 2000 scheme by the Chairman and CEO of Enron North America to misrepresent the causes of  “sky-high electricity prices”.

Exhibit CARE-2.12 contains Enron’s trading strategy in California, and specifically lists IEPA as part of this strategy on page 2.

Exhibit CARE-2.13 contains Reliants correspondences with Governor Davis, which provides false statements by Reliant on the events and circumstances surrounding the rolling blackouts of June 14, 2000 in the San Francisco bay area.

Exhibit CARE-2.14 An 11-22-00 e-mail between various Enron employees and IEPA’s members including Reliant, Calpine, Duke Energy, and others over preparation for a November 27th, 2000 meeting with the Governor’s staff. Includes a letter dated 11/24/00 to the Governor’s staff.

Exhibit CARE-2.15 e-mail between various Enron employees and IEPA’s members including Reliant, Calpine, Duke Energy, and others, over the 11/27/00 meeting with the governor. One member states “the traders in Portland want to get involved and want to resurrect discussions about reverse auction mechanism for forward contracts”.

Exhibit CARE-2.16 and CARE-2.17 December 6, 2000 and December 8, 2000 Enron memos on trading strategies provide corroborative evidence of Enron’s strategies used in concert with other IEPA members to exercising market power to unlawfully manipulate the California wholesale electricity market, resulting in grossly inflated wholesale electricity prices throughout the state and much of the western United States.

Exhibit CARE-2.18 Urgent 12-13-00 e-mail between various Enron employees and IEPA’s members including Reliant, Calpine, Duke Energy, and others, threatening DOE action to exercise emergency authority under the FPA, calls on IEPA members (CARE assumes were with holding capacity) to deliver power immediately, two days before FERC’s 12-15-00 Order in EL00-95

Exhibit CARE-2.19 a 12-13-00 e-mail and letter from Enron’s Ken Lay to Governor Davis offering suggestions to alleviate the crises through increased supply.

Exhibit CARE-2.20 January 16, 2002 e-mail between various Enron employees and IEPA’s members including Reliant, Dynegy, Calpine, Duke Energy, Caithness Energy, and PG&E over QF issues.

Exhibit CARE-2.21 Enron’s February 5, 2001 public and government relations campaign strategy 

Exhibit CARE-2.22 a 2-9-01 Enron e-mail describing a strategy to address PG&E’s creditworthiness problems.

Exhibit CARE-2.23 a 3-23-01 e-mail between various Enron employees and IEPA’s members including Reliant, Calpine, Duke Energy, PG&E, and others, over the 3-23-01 conference call meeting of IEPA. This e-mail demonstrates the level of involvement with a number of Enron employees in collusion with other sellers and traders through IEPA.

Exhibit CARE-2.24 a 3-28-01 e-mail between various Enron employees and IEPA’s members including Reliant, Calpine, Duke Energy, PG&E, and others, over IEPA’s campaign strategy against a purported initiative drive by the Foundation for Tax Payers and Consumer Rights to re-institute regulation over wholesale electricity prices.

Exhibit CARE-2.25 a 5-1-01 letter from Governor Davis’ staff to Enron’s Jeff Skilling, which starts with the refrain “as you know, the Davis Administration has been working aggressively to site new power plants”. CARE alleges this provides corroborative evidence of Governor Davis’ collusion with Enron to expedite power plant construction in the state as the necessary and only cure to the purported “energy crises”

Exhibit CARE-2.26 a 6-20-01 e-mail between various Enron employees and IEPA’s members including Dynegy, Reliant, Calpine, Duke Energy, and others, over Governor Davis political strategy and its implications on his re-election campaign of recovery of nine billion dollars in refunds through FERC.

Exhibit CARE-2.27 a 6-23-01 e-mail between various Enron employees and IEPA’s members including Dynegy, Reliant, Calpine, Duke Energy, and others, to the California Senator Dunn committee’s criticizing his investigation of market manipulation and fraud by IEPA’s members.

Exhibit CARE-2.28 a 5-25-02 Enron interoffice memo on damage control over the release of the December 6, 2000 and December 8, 2000 Enron trading strategy memos by the FERC on May 6, 2002.

24. IEPA's and its members misconduct during the Discovery period consisted of the exercise of market power, improper use of confidential information, manipulations, and other unlawful actions in violations of state law.  For example, IEPA members unlawfully shared confidential real time data in violation of ISO Tariffs and thereafter “gamed” the market, which enabled IEPA members to charge “unjust and unreasonable” prices for and otherwise benefit from the inflated price for electricity.  

25. In addition, IEPA members used real time information about actions being taken by individual participants and competitors to improperly withheld electrical supplies from the forward markets operated by the PX, thus taking advantage of the ISO’s need to balance supply and demand in the spot market and thereby benefit from the single price auction system by obtaining the highest price paid in any given period.  Moreover, IEPA sold or "parked" electricity with affiliates in other states to artificially drive up prices in the California markets.  That electricity was then sold back into the California markets at the artificially inflated prices unlawfully created.  These tactics forced buyers in the California wholesale electricity market to purchase more than 30% of their electricity needs in the inflated Spot Market, rather than the less than 5% that should have been sold in that market, which was intended to only satisfy last minute energy demand fluctuations. As demonstrated in CARE’s first set of findings of facts CARE alleges here that Calpine and Enron utilized a scheme to manipulate price of electricity and natural gas in the bilateral markets beginning in January 2000.
26. The memos on Enron "Market Strategies," with names like "Fat-Boy", "Get Shorty", and "Death Star", have been likened to the "Smoking Gun" on California's Energy Market's manipulation. CARE was the first to provide a sort of "Ballistics Analysis" on the gun years before the Enron Memos became public. The Enron Memos speak volumes on the market’s manipulation.

27. In CARE’s October 6, 2000 FERC complaint in docket EL01-2, CARE petitioned the Commission to make findings that the events and circumstances surrounding the June 14, 2000 rolling outage in the San Francisco Bay Area warrant investigation by the United States Department of Justice of trust activities in restraint of trade and alleged civil rights violations by Independent Energy Producers, Inc., and all sellers of energy and ancillary services into energy and ancillary services markets operated by the California Independent System Operator. In subsequent Orders by the Commission CARE was repeatedly told of the Commission's lack of jurisdiction over “claims of civil rights [anti-trust] violations and [CARE’s] request for a criminal investigation”. Without limitation, we disagree and object to FERC's position that civil rights and anti-trust matters involving the violation and enforcement of fundamental constitutional rights of due process and equal protection are outside FERC jurisdiction.

28. CARE was also repeatedly denied rehearing on this matter because CARE failed to provide substantial evidence to substantiate our claims of violations of the FPA and other statutes like those covering civil-rights and anti-trust. Following the release of the Enron memos in a May 16, 2002 CBS MarketWatch report 
titled Enron linked to California blackouts it stated, 
On June 14 and June 15 that summer, when a heat wave swept through Northern California and pushed temperatures above 100 degrees, the traders said Enron clogged Path 26 with power, essentially creating a bottleneck that would not allow power to be sent via Path 15 to Northern California. "What we did was overbook the line we had the rights on during a shortage or in a heat wave,'" one trader said. "We did this in June 2000 when the Bay Area was going through a heat wave and the ISO couldn't send power to the North. The ISO has to pay Enron to free up the line in order to send power to San Francisco to keep the lights on. But by the time they agreed to pay us, rolling blackouts had already hit California and the price for electricity went through the roof.

29. CARE contends this is precisely the type of new facts or issues not raised in prior proceedings that are facts or issues that were not known and could not, with the exercise of due care, have been known to CARE at the time, or it would otherwise have been raised during the prior proceedings. Likewise in the case of the Enron memos specific market strategies identified as “inc-ing”, “Ricochet”, “Relieving Congestion”, “Export of California Power”, “Get Shorty”, and “Wheel Out” appear to corroborate CARE’s complaint. Therefore, pursuant to Rule 716 CARE hereby moves to reopen the records in CARE’s complaint in docket EL01-2, and/or pursuant to Rule 907 hereby requests permission to raise these new facts, to include the a CBS MarketWatch report titled Enron linked to California blackouts along with the Enron memos, and any other corroborative evidence that FERC may be protecting from release to the public, as corroborative evidence to substantiate CARE’s claims in our original complaint of October 6, 2000 under docket EL01-2.

30. In CARE’s April 16, 2001 complaint in docket EL01-65 
we petitioned the Commission to rectify unjust and unreasonable prices stemming from the wholesale markets for energy and ancillary services operated by the California Independent System Operator (CAISO), and investigate its relationship to market practices by BC Hydro, PowerEx, Southern Co. Energy Marketing, now called Mirant, and the Bonneville Power Administration. CARE petitioned that the Commission make findings that BC Hydro, PowerEx, Mirant, and the Bonneville Power Administration violated the Federal Power Act by withholding power during a period of peak demand to contrive an outage to create a shortage and test their market power. CARE alleged that in addition to violations of the FPA these market practices violated federal and state anti-trust laws, the civil rights of Californians (now a majority minority population state) under Title VI of the Civil Rights Act of 1964, and the international free trade law NAFTA. CARE further alleged that these generators or marketers acted with impunity for their actions irrespective of the loss of life and associated run-up in price of power and the economic repercussions nationally that resulted. CARE contended that FERC’s failure to determine the just and reasonable price of power and impose refunds enabled these generators and marketers of power to contrive a long-term shortage of supply. The Enron memos provide corroborative evidence of the markets manipulation by Canadian traders like PowerEx in conspiracy with Enron, and other (unidentified traders) to commit fraud, that should have been included in FERC’s consideration of CARE’s complaint in EL01-65.


Although Enron may have been the first to use this strategy, others have picked up on it, too. I am told this can be shown by looking at the ISO’s real-time metering, which shows that an excess amount of generation, over and above Enron’s contribution, is making it to the imbalance market as an uninstructed deviation. Second, Enron has performed this service for certain other customers for which it acts as scheduling coordinator. The customers using this service are companies such as Powerex and Puget Sound Energy (“PSE”), that have generation to sell, but no native California load. Because Enron has native California load through EES, it is able to submit a schedule incorporation the generation of a generator like Powerex or PSE and balance the schedule with “dummied-up” load from EES.

31. In a May 30, 2002 article
 by the San Jose Mercury News titled Power trader admits to profiting from crisis, Canadian and domestic traders openly admit to manipulation of the California markets.


A Canadian energy merchant Wednesday admitted using two of the trading schemes described in a memo from disgraced power marketer Enron that state officials say proves market manipulation caused California's electricity crisis.


The admission by TransAlta Energy Marketing, Canada's largest unregulated power trader, came in response to an order by the U.S. Federal Energy Regulatory Commission for 150 companies to admit or deny using the schemes described by now-bankrupt Enron.


TransAlta admitted using an ``export of California power'' strategy to skirt the state's price caps by selling to out-of-state buyers for a profit. The company also acknowledged using the ``megawatt laundering'' strategy that Enron traders called ``ricochet'' to export California power and sell it back when shortages commanded higher prices.

32. Pursuant to Rule 716 CARE hereby moves to reopen the records in CARE’s complaint in docket EL01-65, and/or pursuant to Rule 907 hereby requests permission to raise these new facts, to include the San Jose Mercury News titled Power trader admits to profiting from crisis along with the Enron memos, and any other corroborative evidence that FERC may be protecting from release to the public, as corroborative evidence to substantiate CARE’s claims in our original complaint of April 16, 2001 under docket EL01-65.

33. In regards to relevance to CARE’s intervention in docket EL00-95 (San Diego Gas & Electric Company, et al.), DWR’s long-term energy contracts and associated IOU rate schedules submitted to the Commission pursuant to FPA, section 205 (c), CARE still contends these contracts should be cancelled and declared void and unenforceable on grounds that include entering into contracts with parties that have violated and are violating California and Federal law in regard to the very subject matter of the contracts.  An example of this from the Enron memos provides just one example of the fraud by Enron that FERC has allowed to occur.


The ISO tariff requires that schedules and bids for ancillary services identify the specific generating unit or system unit, or in the case of external imports, the selling entity. As a consequence, in order to short the ancillary services it is necessary to submit false information that purports to identify the source of the ancillary service.

34. In CARE's Case Against Independent Energy Producers Association ("IEPA"), and California Parties, filed November 13, 2001 in Docket No. EL00-95-045, et al
 CARE specifically identified, in general terms that the lay public can understand, the conspiracy to defraud the public by energy traders and other market participants like Enron who is a members of IEPA.


IEPA [Independent Energy Producers Association, Inc.] is a trade association representing the interests of electric generators and certified independent power marketers in California.  Although the association is purportedly non-profit, its membership certainly is not.
  


In sum, during the spring, summer, fall and winter of 2000, and spring of 2001, IEPA acted as a "trust" composed of electricity generators and traders exercising market power to unlawfully manipulate the California wholesale electricity market, resulting in grossly inflated wholesale electricity prices throughout the state and much of the western United States. 

35. Pursuant to Rule 716 CARE hereby moves to reopen the records in docket EL00-95, and/or pursuant to Rule 907 hereby requests permission to raise these new facts, to include the additional information and facts CARE is attempting to submit here, or has attempted to submit in prior filings, along with the Enron memos, and any other corroborative evidence that FERC may be protecting from release to the public, as corroborative evidence to substantiate CARE’s claims, motions, submissions, and/or requests for relief.

Ballistics Analysis 
36. On July 30, 2000 CARE issued a data request pursuant to the California Public Records Act a request for information from the California Independent System Operator (ISO), California Electricity Oversight Board (EOB), and the California Public Utilities Commission (PUC). 


The information sought was relevant to a civil rights complaint being prepared by CARE pursuant to title VI of the Civil Rights Act of 1964. The Federal agencies with oversight in these matters are the Federal Energy Regulatory Commission (FERC), and the U.S. Department of Energy (DOE). The complaint will address violations of the Act by the California Independent System Operator (ISO), California Electricity Oversight Board (EOB), and the California Public Utilities Commission (PUC), for their involvement or concurrence with, or authorization of the San Francisco Bay Area rolling outages on June 14, and 15, 2000.


CARE contends that the absence of a declaration of a Stage 3 emergency state wide on June 14, and 15, 2000 prevented the curtailment of exports during a system emergency. This action resulted in discriminatory effects (the loss of power to 96,000 customers on the hottest day of the year) in violation of Title VI regulations. The disparately impacted environmental justice populations include, but are not limited to, low-income, minority, disabled, children, the elderly, and the mentally and/or physically impaired. Based on the information available CARE contends that by authorizing the continuation of exports during a system emergency the Cal-ISO demonstrated intent to discriminate against these populations, and further did this to the benefit of California based energy generators as the continued exportation of power by these generators took place at the $750/MW price cap during the system emergency.

37. The Enron Memos provide the FERC corroborative evidence of CARE’s claim as follows.


Many of the strategies used by the traders involve structuring trades so that Enron gets paid the congestion charge. Because the congestion charges have been as high as $750/MW, it can be profitable to sell power at a loss simply to be able to collect the congestion payment.

38. On October 6, 2000 CARE petitions the Commission to rectify unjust & unreasonable price stemming from the wholesale markets for energy & ancillary services etc, and against Independent Energy Producers, Inc et al under EL01-2.


CARE contends that Independent Energy Producers, all sellers of energy and ancillary services into energy and ancillary services markets operated by the California Independent System Operator and the California Power Exchange; all scheduling coordinators acting on behalf of aforementioned sellers; California Independent System Operator Corporation; and the California Power Exchange are currently involved together in a ISO/generator trust to drive up the price of electricity, and justify expedited power plant construction in California to further maximize generator profits.

39. In CARE’s October 6, 2000 we first identified the collusion of and control of the ISO board by the members of Independent Energy Producers Association, and their apparent opportunity to exercise market power on June 14, and 15, 2000.


Cal-ISO board president, Jan Smutney Jones, and his co-trustees in California's alleged Electric Grid Power Trust (AKA Independent Energy Producers) provides evidence of an ISO/generator trust, see http://www.calfree.com/Exhibit_C_IndEnergyProdonJune14.pdf in the form of a letter to PUC from the "Independent Energy Producers" on the causes of the outage. The letter is signed by a majority of California’s generators and the ISO board president. Jan Smutney Jones. This demonstrates the entities in control of California's power grid, are not the distributors (like PG&E, SCE, & SDG&E), or the consumers, but the generators, or their agents.

40. CARE has already identified recent news reports to corroborate these claims above.

41. On October 30, 2000 CARE amends its complaint EL01-2 to contend that Independent Energy Producers, sellers of energy and ancillary services into energy and ancillary services markets operated by the California Independent System Operator and the California Power Exchange; scheduling coordinators acting on behalf of aforementioned sellers; California Independent System Operator Corporation; the California Power Exchange; and the major investor-owned distribution utilities (San Diego Gas & Electric, Southern California Edison, and Pacific Gas & Electric) are currently involved together individually or in groups of generators, utilities, or marketers of power, in a trust to create artificial shortages and justify expedited power plant construction in the Bay Area and elsewhere in California. 


[CARE] Petitions the Commission to rectify conditions that led to the rolling blackouts of June 14, 2000 by investigating the behavior of generators in the San Francisco Bay Area on June 13, 2000 which may have contributed to system instability, by ordering the California Independent System Operator (CAISO) to fulfill its reliability function by immediately correcting the transmission bottlenecks that made it difficult to import power to the Bay Area when several plants were off-line for maintenance, by correcting the dysfunctional bidding behavior in the wholesale power markets which led distributors to under schedule block-forward/day-ahead purchases and generators to withhold power from that market.

42. The Enron memos, once again, corroborates CARE’s claims.


The traders are able to anticipate when the dec price will be favorable by comparing the ISO’s forecasts with their own. When the traders believe the ISO’s forecast underestimates the expected load, they will inc load into the real-time market because they know that the market will be short, causing a favorable movement in real-time ex post prices. Of course, the much criticized strategy of California’s investor-owned utilities (“IOUs”) of underscheduling load in the day-ahead market has contributed to the real-time market being short. The traders have learned to build such underscheduling into their models, as well.

43. On November 22, 2000 CARE implores the FERC to required refunds for sales made during the refund effective period June 13,2000 to the present under EL00-95 et al.
 CARE reiterates our call for a Justice Department investigation of the market practices of all the market’s participants including the IOUs. CARE is concerned that the market participants have failed to heed your warnings in your November 1, 2000 order in regards to market power or other individual seller conduct exercised to produce an unjust and unreasonable rates. The events and circumstances surrounding two days of Stage 2 emergencies statewide in November points to the fact that individual seller’s appear to be operating with impunity from the threat of refunds by the FERC for exercising market power. CARE concurs with California’s governor that refunds should be issued. 


CARE still maintains that you need to provide the consumers of power, and the owners of electric transmission facilities, of the affected area with an appropriate escrow account mechanism to be used to withhold a portion of their utility bills, used in payment to Generators of power, in an escrow account until such time as administrative and judicial remedies are exhausted. CARE further contends that recent events on November 14, and 15, 2000 provides evidence that market manipulation or other anticompetitive behavior is continuing to occur and that the combination of market rules and supply shortage does produce unjust and unreasonable rates while the flawed market design remains in effect. Based on your findings that wholesale markets in California are unable to produce competitive, just and reasonable prices, and that market power or other individual seller conduct is exercised to produce unjust and unreasonable rates. Therefore we implore you require refunds for sales made during the refund effective period June 13, 2000 to the present.

44. On December 8, 2000 CARE comments that Continuing Electricity Market Instability Threatens California with Rolling Blackouts in EL00-95, et al. and provides an attachment to CARE's 12-8-00 comments a January 2000 ABBA report by Eugene P. Coyle titled "Price Discrimination, Electronic Redlining, And Price Fixing In Deregulated Electric Power".


CARE contends that in order to fix the markets in California to “protect the public interest” requires institutional reform on the distribution side. While the production side of the market has seen windfall profits, the distribution side has experienced economic turmoil. IOU P.G. & E. has petitioned the California Public Utilities Commission [Cal-PUC] for authorization to pass through summertime overcharges by producers onto consumers.


CARE contends that the current distributed market for power in the state discriminates in its pricing - giving an advantage to large corporations. New power plants in the state are being fast tracked through the states siting process to provide distribution cost free power to industry.    CARE contends that market stability in the distribution will only result through Public Aggregation, which means a community-based re-regulation on the distribution side of the market. This is referred to as Community Choice.



“Local, community-based solutions and decisions that suit local people are an American tradition that works. In 86,000 local government jurisdictions, mayors, city councils, and a variety of other citizen-based governing offices oversee the social and physical infrastructure of their communities. Their decisions, driven by local citizens, range from the size of next year's school budget, to whether to buy a new fire truck, to where to plant shade trees.



In more than 2,000 of the nation's communities, local governing bodies also make decisions about their electricity infrastructure because the communities own their public power electric systems and operate them on a not-for-profit basis as a public service.” 


CARE claims no expertise in this matter but incorporates by reference, in this administrative proceeding, the January 2000 American Public Power Association report by Eugene P. Coyle titled Price Discrimination, Electronic Redlining, And Price Fixing In Deregulated Electric Power.  CARE provides this report in its entirety for a road map for the challenges California and the entire nation faces in regards to the provision of electric power in a deregulated market place.

45. On January 16, 2001 CARE requests rehearing of the Commission’s December 15, 2000 order in EL00-95 et al (“December 15 Order”)
 and informs FERC that CARE does not have adequate financial resources to fully and fairly participate in the FERC’s proceeding and requests assistance from FERC.  CARE also reminds the FERC of its responsibilities to the general public.

46. As you probably already know, CARE is a California private, not for profit public-benefit 501(c)(3) corporation relying exclusively on public funding.  At the present time, CARE simply does not have the resources to obtain legal counsel to fully, fairly, knowledgeably and meaningfully participate in your statutorily mandated administrative process.  Therefore, CARE respectfully requests that your agency provide us with all available assistance to facilitate our public participation, including but not limited to an explanation of the administrative steps we must take in order to preserve and protect all our legal rights, particularly the right to have the issues we raise heard by a court of law in a legal proceeding to enforce our statutory and constitutional rights.  In addition, and with all due respect, our understanding is that it is you as the administrative agency, and not CARE or other members of the public, that are responsible to conduct a full and fair investigation of matters as to which you have been put on notice by the submission of objectively-based, reasonably credible information, such as the information we have been providing you.  It is our further understanding that the information we provide you with need not rise to the technical legal level of "substantial evidence" in order to trigger your duty to investigate.  If our understanding is incorrect in any manner, please so advise us and explain in reasonable detail why.  If our understanding is correct, please consider this our formal request for you to proceed in carrying out your duty to conduct an adequate investigation in accordance with the information CARE and other members of the public have provided or may provide in the future.

47. CARE notes here for the record that no one from FERC ever advised us nor explained to us in reasonable detail why our understanding is incorrect, that FERC as the administrative agency, and not CARE, or other members of the public, is not the responsible agency to conduct a full and fair investigation of matters as to which FERC has been put on notice by the submission of objectively-based, reasonably credible information, such as the information we have been providing. Why then didn’t FERC carry out its duty to conduct an adequate investigation in accordance with the information CARE and other members of the public have provided?

48. In response to complaints by CARE and other parties on the apparent conflicts of interest of stakeholder’s governance of the ISO board, the FERC, in its December 15, 2000 Order required the reorganization of the governing board. The FERC then allowed Governor Davis to appoint the new five-member ISO Governing board. On March 23, 2001 in response to the appointment of a new governing board CARE submits its request for alternative dispute resolution Service of CARE's compliant against the Cal-ISO under EL01-2.


CARE respectfully requests that your agency provide us with all available assistance for an Alternative Dispute Resolution (ADR) with Respondent Cal-ISO, to facilitate resolution of our complaint, including but not limited to an explanation of the administrative steps we must take in order to preserve and protect all our legal rights, particularly the right to have the issues we raise heard by a court of law in a legal proceeding to enforce our statutory and constitutional rights.
  

49. CARE never received any formal response from FERC or the Cal-ISO to our request for ADR, nor was any reason provided for why CARE was not eligible for such. CARE interpreted this as a denial of CARE’s and its member’s due process and equal protection rights, including those rights specified under the APA of which FERC is clearly not exempt.

50. On April 16, 2001 CARE files its FERC complaint against BC Hydro, PowerEx, Southern Co Energy Marketing, now called Mirant and the Bonneville Power Administration under EL01-65.



CARE hereby petitions the Commission to rectify unjust and unreasonable prices stemming from the wholesale markets for energy and ancillary services operated by the California Independent System Operator (CAISO), and investigate its relationship to market practices by BC Hydro, PowerEx, Southern Co. Energy Marketing, now called Mirant, and the Bonneville Power Administration. CARE hereby petitions the Commission make findings that BC Hydro, PowerEx, Mirant, and the Bonneville Power Administration violated the Federal Power Act by with holding power during a period of peak demand to contrive an outage to create a shortage and test their market power. CARE alleges that in addition to violations of the FPA these market practices violated federal and state anti-trust laws, the civil rights of Californians (now a majority minority population state) under Title VI of the Civil Rights Act of 1964, and the international free trade law NAFTA. CARE further alleges that these generators or marketers acted with impunity for their actions irrespective of the loss of life and associated run-up in price of power and the economic repercussions nationally that resulted. CARE contends that FERC’s failure to determine the just and reasonable price of power and impose refunds enabled these generators and marketers of power to contrive a now long-term shortage of supply. To date California faces a repeat of the events and circumstance of the June 14, 2000 outages
, but on a statewide and continuing basis, as the Investor Owned Utility PG&E is now in bankruptcy. CARE calls on FERC to take immediate action to create certainty in the market through the enforcement of its statutory responsibility to protect consumers from unjust pricing, while protecting reliable delivery of power. California, now faced with little or no imported power, faces a more serious threat as other generators follow suit and withhold power through planned and unplanned outages. As of this filing 13,000 megawatts of generation remain off line, as California’s power markets are no longer reliable to meet baseline demand of 35,000 megawatts. (35GWh) Immediate market incentives need to be provided to encourage imports and in state production now. With California facing rolling blackouts this summer FERC failure to immediately act to rectify these existing market conditions will result in a nation wide economic recession and the threat of the worst depression since the 1930s.

51. Apparently FERC failed to heed CARE’s warnings on the resulting economic recession from FERC’s failure to act.

52. On July 9, 2001 CARE Comments under EL00-95, on the Department of Water Resource's response to CARE’s California Public Records Act request. DWR claims in their response that they are exempt from section 205(c) of the FPA, as a public agency.
 Also on July 9, 2001 CARE requests expedited consideration of CARE of an appeal of the order of the Chief Judge denying CARE’s oral motion to participate in settlement & motion to intervene out-of-time under EL00-95 et al.


By accident or intent CARE has been excluded from the settlement negotiations regarding FERC Docket EL00-95-031. No other party can adequately represent CARE or other members of the public in these proceedings. The ISO does not have the ability to represent our interests in this matter as they are a creditor in the P.G.&. E. Bankruptcy proceedings, they are a party to CARE’s original complaint EL01-2, and they have refused to respond to CARE’s ADR request of 3-13-2001. The State fails to represent CARE and the public's interest in this matter as they abrogated their public duties to represent the public’s interest and to protect the environment by acting outside of the review of the public, outside our democratically elected legislature’s review, and outside of State and Federal Laws, Ordinances, Standards, and Regulations (“LORS”). CARE has three times requested the California State Attorney General’s office to represent CARE in these proceedings and/or the Governor’s long-term contracts without response. The other parties in these proceeding continue to be the subject of our complaint under rehearing and our new complaint EL01-65.

53. On August 13, 2001, in response to CARE’s appeal and petition, the FERC issued an order granting CARE’s request for late intervention. 


Your request to participate in the settlement discussions before the Chief Judge is now moot because the negotiations ended as of July 9, 2001.  Consistent with the June 19 Order, 95 FERC at 62,550, and our July 25, 2001 order, 96 FERC ¶ 61,120 (2001), your request for late intervention in Docket No. EL00-95-031, however, is hereby granted, and thus you may participate as a party in the evidentiary hearing presently scheduled to begin on August 13, 2001.  Consistent with our regulations, see 18 C.F.R. § 385.214(d)(3)(ii) (2001), CARE must accept the record as it stood on July 9, 2001.

54. On July 23, 2001 CARE filed comments that CARE has received no corroborative evidence from the FERC that allegations raised by CARE of manipulation where not the correct last year when CARE filed our original complaint, EL01-2, with FERC, and we still believe this to be the case today. In our appeal before you we attempted to be as specific as possible within our limited resources.


“The energy crisis has drastically changed, and will continue to drastically change California's electrical power market system that went into effect in 1996, commonly known as "deregulation" (which was actually a restructuring). One of the biggest contributing factors to the crisis is the manipulation of the 1996 model to allow gouging (primarily the raising of prices by withholding power during peak demand) of incredible magnitude and duration.  This manipulation, and its accompanying gouging was and is being made possible by inherent flaws rendering the existing market system completely unworkable and in dire, immediate need of drastic changes.”

55. We provided Figure 1 to demonstrate the unprecedented level of withholding of power during peak demand that has occurred, without any environmental or economic mitigation by FERC for the losses sustained by California. Exhibit CARE-2.29 is an Excel graph showing the unprecedented exercise of market power in the PX Day-Ahead Market by IEPA members until December 27, 2000, followed by empirical evidence of market power by IEPA members in the ISO spot markets until the FERC adopted regional price controls on June 19, 2001.

56.  In CARE’s Appeal to FERC we provided corroborative evidence from Bloomberg News of CARE’s position and the fact that no other party could represent it.

[image: image4.wmf]

“Boyd added that none of the parties in the proceedings could adequately represent his group's views because they are operating under the assumption there is a power shortage. He said California's electricity problems have been ``contrived, to drive up the price of electricity'' by turning off generators.”

57. CARE provided further corroborative evidence that the shortage is contrived in an article published Wednesday, July 18, 2001, in the San Jose Mercury News titled Surplus state power sold at loss, reports say.


State officials who bought power contracts averaging $138 per megawatt-hour for this month are selling some of the power back for as little as $1 per megawatt-hour, traders say.


After scrambling this spring for every megawatt it could buy to stave off summer blackouts, cool weather and decreased demand have left the state holding more power than it needs and selling the surplus for whatever it can get.


State officials won't say how much they are selling the power for, but acknowledged unloading surplus electricity.

58. In our July 23, 2001 comment, CARE contends the fact that there is a current surplus of generating capacity resulting in the “selling [of] some of the power back for as little as $1 per megawatt-hour” provided incontrovertible evidence that energy producers have been with holding generation capacity to raise the price all along, as they are now faced with no choice but to lower the price, unless of course they have signed long-term contracts with the California Department of Water Resources.

59. On October 24, 2001 CARE filed its case against IEPA, and California Parties, including evidence of violations of law and requests for appropriate relief.


IEPA's misconduct starting in May 2000 consisted of the exercise of market power, improper use of confidential information, manipulations, and other unlawful actions in violations of state law.  For example, IEPA unlawfully shared confidential real time data in violation of ISO Tariffs and thereafter “gamed” the market, which enabled IEPA to charge “unjust and unreasonable” prices for and otherwise benefit from the inflated price for electricity.  

60. CARE identified with a high level of detail the “Market Power Strategy” that energy traders like Enron and other IEPA members utilized, in their conspiracy to defraud the public, six months in advance of the release of the Enron memos on May 8, 2002. In typical fashion the FERC denied (and/or ignored) the facts raised in CARE’s case against IEPA, and California Parties, including evidence of violations of law along with CARE’s requests for appropriate relief, and allowed the resulting civil rights, anti-trust, constitutional, statutory, and criminal violations to continue unabated. Pursuant to Rule 716 CARE hereby moves to reopen the records in docket EL00-95, and/or pursuant to Rule 907 hereby requests permission to raise these new facts, to include the additional information and facts CARE is attempting to submit here, or has attempted to submit in prior filings, like the facts raised in CARE’s case against IEPA, and California Parties, including evidence of violations of law, CARE’s requests for appropriate relief along with the Enron memos, and any other corroborative evidence that FERC may be protecting from release to the public, as corroborative evidence to substantiate CARE’s claims, motions, submissions, and/or requests for relief.

61. On November 26, 2001 CARE petitions to intervene and protests the application of Blythe Energy, LLC for Commission Determination of Exempt Wholesale Generator Status.


CARE protests (objects to) the November 14, 2001 filing of Notice of Application for Commission Determination of Exempt Wholesale Generator Status by Blythe Energy, LLC (the Applicant), purportedly in compliance with a determination of exempt wholesale generator status pursuant to Part 365 of the Commission's regulations. Applicant states, “ that it is a Delaware limited liability, company engaged directly and exclusively in the business of developing and operating an approximately 520 MW generating facility located in Blythe, California.  Electric energy produced by the facility will be sold at wholesale or at retail exclusively to foreign consumers.”

62. In typical fashion the FERC denied (and/or ignored) the facts raised in CARE’s petition for intervention and allowed the resulting civil rights, and criminal violations to continue unabated, while actually encouraging the practice of “megawatt laundering” in and out of Mexico through FERC’s implicit consent of in the Commission’s Determination of Exempt Wholesale Generator Status for Blythe Energy, LLC.

63. On December 10, 2001 CARE submitted (under Production of Document) a letter incorporating an independent report by the Latino Issues Forum titled POWER Against the PEOPLE? Moving Beyond Crisis Planning in California Energy to provide FERC corroborative evidence of the State of California, and specifically the California Energy Commission’s intent to discriminate in the permitting of new power plants in California in communities of low-income, native peoples, and peoples-of-color.


CARE has notified you of the economic turmoil resulting from the so-called “energy crises” at the state, national, and international level and the resulting plethora of power plants being sited in California’s communities-of-color. CARE is a party in intervention in the Federal Energy Regulatory Commission (“FERC) docket EL00-95 et.al. (San Diego Gas & Electric Company v. Sellers of Energy and Ancillary Services, 95 FERC 61,418).  As a party to these proceedings CARE has provided FERC corroborative evidence of the State of California, and specifically the California Energy Commission’s intent to discriminate in the permitting of new power plants in California in communities of low-income, native peoples, and peoples-of-color. CARE herein provides substantial corroborative evidence of the California Parties acting in concert with IEPA to discriminate with intent in the form of the attached November 2001 Report of the Latino Issues Forum titled POWER Against the PEOPLE? Moving Beyond Crisis Planning in California Energy. CARE herein provides a copy of the report and additionally includes the resume of one of its authors Torri Estrada. CARE will provide additional resumes and individual declarations of their professional qualification and experiences from the authors of this report in the near future to further corroborate their qualifications as expert witnesses in the preparation of this report.

64. In typical fashion the FERC ignored the facts raised in CARE’s production of document, apparently maintaining itself exempt from the requirement of Title VI of the Civil Rights Act and 10CFR1040 to investigate charges of discrimination by the California Parties. CARE notes here that the FERC has failed to make the connection between illegal and fraudulent market practices by generators and illegal and fraudulent practices by generators in seeking approval of the siting, construction and development of new generation assets, due to undue bias on the part of the Commission, holding that the development of new generation assets on expedited basis is the only and necessary cure to resolving the crisis. 

65. On December 26, 2001 CARE requested FERC immediately launch an investigation and reconsideration of its "speculative" finding, at least as it pertained to ENRON and other sellers (e.g., Calpine) having serious financial difficulties, and order the immediate escrowing of generator funds pending your forthcoming refund order, an appropriate investigation which included a careful and thorough analysis of which generators are getting rid of which assets, what effect this would have on their ability to satisfy a refund award and how large the "escrowed" amount should be.


CARE hereby respectfully demands that by way of rehearing or any other reasonably effective procedural device, the FERC immediately launch an investigation and reconsideration of its "speculative" finding, at least as it pertains to ENRON and other sellers (e.g., Calpine) having serious financial difficulties, and order the immediate escrowing of generator funds pending your forthcoming refund order.

66. On February 13, 2002 FERC issued its Order directing staff investigation (i.e. a Fact-Finding Investigation of Potential Manipulation of Electric and Natural Gas Prices by Enron and other generators) under PA02-2. In typical fashion, the FERC failed to acknowledge or recognize CARE’s original request for investigation submitted 12-26-01 to FERC under docket EL00-95 et.al.

67. On January 1, 2002 CARE filed its request for rehearing under EL00-95 et.al, (“December, 19, 2001 Order”).


With sincere apologies and gratitude for your patience with CARE and the members of the general public CARE exclusively represents, CARE is compelled to respectfully demand rehearing or other procedural device to reconsider and modify the FERC's position in regards to CARE’s complaints EL01-2   and EL01-65, and its participation as a lay member of the public in these complex and uncertain proceedings regarding California’s and the Western United States’ Energy Markets as an Intervener in Docket EL00-95 et.al. CARE contends the Commission is mistaken in several of the findings of its December 19, 2001 Order. Specifically CARE is concerned and objects to your findings regarding CARE and other members of the public’s meaningful and informed public participation in your administrative proceedings. You are mistaken in your repeated finding in CARE’s case that “whether the alleged violations warrant the initiation of DOJ investigation is clearly not within the Commission's jurisdiction”. FERC is mandated to consider this matter under 10CFR1040. Your inability to recognize and incorporate the information CARE and other members of the lay public have provided you resulted in significant and continuous violations of civil rights in communities-of-color throughout California. CARE wishes to further identify, without limitation of any kind, those facts you failed to address in your December 19, 2001 Order, or other prior Order.

68. PRIVATE 
In response to CARE’s request to “further identify, without limitation of any kind, those facts you failed to address in your December 19, 2001 Order, or other prior Order” FERC demonstrated its prejudice towards CARE and the members of the lay-public CARE exclusively represents finding that the “Commission previously denied rehearing regarding CARE's claims of civil rights violations and its request for a criminal investigation, and will not reconsider the issue”, “CARE's inclusion in its pleading of new evidence to bolster its complaint will not be accepted as the Commission looks with disfavor to the raising of new issues on rehearing”, while at the same time, “the Commission will not consider CARE's arguments, in the alternative, as a new complaint.”  tc  \l 1 "In response to CARE’s request to “further identify, without limitation of any kind, those facts you failed to address in your December 19, 2001 Order, or other prior Order” FERC demonstrated its prejudice towards CARE and the members of the lay-public CARE exclusively represents finding that the “Commission previously denied rehearing regarding CARE's claims of civil rights violations and its request for a criminal investigation, and will not reconsider the issue”, “CARE's inclusion in its pleading of new evidence to bolster its complaint will not be accepted as the Commission looks with disfavor to the raising of new issues on rehearing”, while at the same time, “the Commission will not consider CARE's arguments, in the alternative, as a new complaint.”  "
69. On March 24, 2002 CARE filed its procedural motion for consolidation of its complaint dockets EL01-2 and EL01-65, along with the California Parties’ March 20, 2002 complaint in docket EL02-71, and the Commission’s Investigation in docket PA02-2, into the San Diego Gas and Electric complaint under docket EL00-95.


CARE requests Consolidation of docket EL02-71, a Complaint filed by the State of California on 03-20-02, with the FERC dockets unit.  Of particular note is that,


[t]he Attorney General alleges that generators and marketers selling power into markets operated by the California Independent System Operator and California Power Exchange have failed to file their rates as required by section 205(c) of the Federal Power Act (16 U.S.C. § 824d(c)) and numerous Commission orders requiring them to file transaction-specific information about their sales and purchases at market-based rates.


The subject matter of this complaint is based on essentially the same, or very similar, facts and legal theories we previously presented in Docket EL00-95.   In addition, the most pertinent fa[cts] and theories were made in numerous letters CARE wrote to the office of the Attorney General (AG).  This included our California False Claims Act complaint to the AG.  Complaint EL02-71 provides corroborative evidence supporting CARE’s assertions and comments in Dockets EL01-2 and EL01-65.  The same is true for the motions, demands or comments CARE has made which are currently under consideration or rehearing by the FERC in Docket EL00-95.

70. To date the FERC has failed to respond to CARE’s motion for consolidation. The California Parties, Duke Energy, Reliant Energy, and the Cogeneration Association subsequently filed opposition to CARE’s motion.

71. On March 18, 2002 CARE filed its Answer to Response of Competitive Supplier Group, Duke Energy, and the California Parties, On Consolidation.


CARE never asked for an immediate hearing.  We did not propose a specific date for public meetings in San Francisco.  Nor did we rule out preliminary proceedings on matters pertinent to energy crisis events occurring since 01-01-00.  Consolidation and preliminary meetings to get the lay of the land, so to speak, are not merely necessary.  They are absolutely essential to give the public a comprehensive view of what has taken place in the very recent past, what is going on right now, and what's coming up next.  Without the comprehensive, consolidated approach we are proposing the public has no chance at all to become well informed enough to intelligently and meaningfully participate in this ongoing governmental process of unprecedented significance and magnitude.  The public has no chance to play any kind of part, or have any kind of meaningful influence.  


This is particularly true when compounded by your ongoing refusal to even consider the subject of enabling, enhancing or protecting the public's right to associate and fairly participate in the governmental decision making process.  Again, we ask you to reconsider your position on what we've been referring to as the compensation or reimbursement of public participation costs, which would allow retention of truly independent experts to double-check (and keep honest) the myriad of experts employed by and available to other parties to these proceedings.  


CARE has been and continues to be denied access to crucial information necessary to prove our case. To salvage an opportunity for a fair hearing on our complaints in Docket EL01-2, and EL01-65, and our intervention in docket EL00-95, CARE therefore moves that these complaints be consolidated with the proceedings requiring a public hearing to be held in San Francisco California, at dates subject to FERC discretion, under the Chief Judge’s 03-20-02 Order in Docket EL00-95-045.

72. CARE has received no response to our request to be consolidated with these proceedings.

73. We cannot stress enough that the defects in your review of our complaints, requests and motions are of constitutional origin and proportion.  In addition to due process violations, CARE and the public it represents have not been afforded equal protection of the law.  The constitutional provisions violated include, without limitation, the First Amendment rights of association, speech and access to administrative as well as judicial tribunals.  Once again, please be forewarned that in any future judicial or quasi-judicial proceedings, CARE, and the public for whose exclusive benefit CARE is acting, will raise these and other constitutional issues and seek appropriate relief for the constitutional violations that continue unabated and unheeded. 

74. Please advise CARE of what the timeline (i.e. what the statute of limitations) is for seeking judicial review of these matters. Like the general public CARE does not have adequate resources or understanding (and in light of your refusal to provide us financial assistance for our participation expenses) to retain legal and expert assistance necessary for meaningful and informed public participation. CARE is reliant on FERC to properly notify us (in writing) when we have exhausted our administrative remedies, and what the statute of limitations is to bring legal action to challenge your decisions. 

75. Thus far civil rights, anti-trust, constitutional, statutory, and criminal violations, and potentially significant impacts, and their mitigation measures, have been completely overlooked in pursuing the overwhelming goal of getting as many powerplants on line as quickly as possible at virtually any cost, including the health & safety of the predominantly people of color most directly affected. Does the FERC’s investigation and analysis contain a responsive analysis based on the evidence in the record, giving careful and thorough consideration to all potential impacts and mitigations, and the public’s constitutionally mandated right to comment and participate in the process?  The honest answers to these questions are the same. No -- because no one in a position of authority within the pertinent regulatory agencies is - or is allowed to be - seriously concerned with these matters, and those who are must keep it a secret, even if it entails compromising professional standards, or facing being dismissed.

76. With all due respect, our understanding is that it is you as the administrative agency, and not CARE or other members of the public, that are responsible for conducting a full and fair investigation of matters as to which you have been put on notice by the submission of objectively-based, reasonably credible information, such as the information we have been providing you.  Furthermore, we continue to disagree with the assessment, and continue to strenuously object to FERC's position that civil rights matters involving the violation and enforcement of fundamental constitutional rights of due process and equal protection are outside FERC jurisdiction.  

Request for relief

77. Any transactions subsequent to exercise of market power by IEPA
 have a direct bearing on the MMCP and therefore the relief CARE seeks is that any refunds owed to California are required to be based on the difference between the price charged and the cost of production, not the FERC’s “so-called” Mitigated Market Clearing Price (MMCP), because FERC’s issuance of market-based rate authority to all market participation are conditioned on market participants’ agreements not to exercise market power. This is a matter in the “public interest”; therefore the “just and reasonable” standard need not be applied.

Governor Davis has a “conflict of interest” in participating in the

 EL00-95 proceedings

78. CARE herein provides corroborative evidence of Governor Davis’ “conflict of interest” in participating in these proceedings, through news articles, campaign disclosure reports, copies of contribution checks from sellers, through e-mails, Enron internal memos, IEPA board minutes, and meeting notes provided in Exhibits 2.1 to 2.28, provided in response to CARE’s data requests.

CARE provides Exhibit 3.1 to provide corroborative evidence of Governor Davis’ appearances before FERC as Party in the EL00-5 & El00-98 proceedings.

79. CARE provides Exhibit 3.2 [18 USC 201] TITLE 18--CRIMES AND CRIMINAL PROCEDURE, PART I—CRIMES, CHAPTER 11--BRIBERY, GRAFT, AND CONFLICTS OF INTEREST the Federal statute under which we contend FERC would subject Governor Davis to it’s “conflict” of interest requirements.

80. CARE provides Exhibits 3.3 California Government Code Section 84300-84309. Code Section 84308 requires,

 (6) "Contribution" includes contributions to candidates and committees in federal, state, or local election;

(b) No officer of an agency shall accept, solicit, or direct a contribution of more than two hundred fifty dollars ($250) from any party, or his or her agent, or from any participant, or his or her agent, while a proceeding involving a license, permit, or other entitlement for use is pending before the agency and for three months following the date a final decision is rendered in the proceeding if the officer knows or has reason to know that the participant has a financial interest, as that term is used in Article 1 (commencing with Section 87100) of Chapter 7.  This prohibition shall apply regardless of whether the officer accepts, solicits, or directs the contribution for himself or herself, or on behalf of any other officer, or on behalf of any candidate for office or on behalf of any committee.

81. CARE herein evidence that California Governor Gray Davis, his agents and employees must be “disqualified” from appearing before the FERC in these proceedings due to “conflict of interest” resulting from his acceptance of campaign contributions from IEPA, and its member sellers, Calpine, Dynegy, Reliant, Williams, and Enron.

82. The body of evidence supporting these allegations includes these exhibits by number listed with a brief description of each exhibit and its relevance to CARE’s allegation that Governor Davis has a “conflict of interest” in participating in these proceedings.

CARE Exhibit 3.4 is an Excel spreadsheet provided by the California Secretary of State of Calpine’s contributions during the 2000-2001 period, beginning with their first contribution of $2,000 to the Governor on 1/10/00. Calpine gave the Governor $19,000 and IEPA $10,500 in political contributions during this period. CARE Exhibit 3.5 provides a copy of Calpine’s check and backup documentation for its $10,000 contribution on 5/26/00, four days in advance of the 5/311/00 IEPA fundraiser for the Governor.

CARE Exhibit 3.6 is an Excel spreadsheet provided by the California Secretary of State of Enron’s contributions during the 2000-2001 period, beginning with their first contribution of $10,000 to the Governor on 5/26/00, four days in advance of the 5/31/00 IEPA fundraiser for the Governor.

CARE Exhibit 3.7 is an Excel spreadsheet provided by the California Secretary of State of Reliant’s contributions during the 2000-2001 period fails to list their $10,000 contribution to the Governor. Reliant gave the Governor $10,000 on 9-22-00. CARE Exhibit 3.8 provides a copy of Reliant’s check and backup documentation for its $10,000 contribution on 9/26/00.

CARE Exhibit 3.9 is an Excel spreadsheet provided by the California Secretary of State of Dynegy’s contributions during the 2000-2001 period fails to list their $10,000 contribution to the Governor. Dynegy gave the Governor $10,000 on 5-25-00. CARE Exhibit 3.10 provides a copy of Dynegy’s check and backup documentation for its $10,000 contribution on 5/25/00.

CARE Exhibit 3.11 is an Excel spreadsheet provided by the California Secretary of State of Duke’s contributions during the 2000-2001 period, beginning with their first contribution of $10,000 to the Governor on 8/22/00.

CARE Exhibit 3.12 is an Excel spreadsheet provided by the California Secretary of State of Governor Davis’ contributions received during the campaign period. This report list IEPA’s $25,000 contribution from IEPA. The California Secretary of State website does not provide any reports for IEPA during the 2000 – 2001 period.

83. A news report disclosed by the San Jose Mercury News on September 10, 2002 titled Davis' fervor to raise funds irks many backers sites what gives the appearance of “influence peddling” between Governor Davis, his agents
, and employees with IEPA, its members, directors, officers, and employees in order to raise $100,000 for the support of his re-election campaign
 on May 31, 2000.

Another group asked to raise $100,000 to meet the governor were energy company executives.

On May 31, 2000, the Independent Energy Producers, a trade group whose members include such major power generators as Calpine, Duke and Reliant, hosted a fundraiser for Davis at the posh Sutter Club near the Capitol.

Industry sources said they were taken aback by the demand from the governor's campaign.

$100,000 minimum

``It was point-blank put to them that for him to have dinner with them they had to put together $100,000, that that's the price for having dinner with the governor,'' said Gary Ackerman, executive director of the Western Power Trading Forum, whose member companies attended.

The companies that took part -- Calpine, Dynegy, Reliant, Enron, Duke, Thermo-EcoTek and Williams -- each donated $10,000 to Davis' campaign within weeks of the event, but because fewer companies attended than expected, the total fell short of $100,000.

Industry sources said the Davis administration then called the IEP and asked that the organization make up the difference; records show the IEP then donated $25,000.

84. Following their release on May 6, 2002 by the FERC of the Enron memos, in a May 16, 2002 CBS MarketWatch report, titled Enron linked to California blackouts it stated, 

On June 14 and June 15 that summer, when a heat wave swept through Northern California and pushed temperatures above 100 degrees, the traders said Enron clogged Path 26 with power, essentially creating a bottleneck that would not allow power to be sent via Path 15 to Northern California. “What we did was overbook the line we had the rights on during a shortage or in a heat wave,'" one trader said. "We did this in June 2000 when the Bay Area was going through a heat wave and the ISO couldn't send power to the North. The ISO has to pay Enron to free up the line in order to send power to San Francisco to keep the lights on. But by the time they agreed to pay us, rolling blackouts had already hit California and the price for electricity went through the roof.”

85. The CBS MarketWatch report corroborates CARE’s claim that the June 14, 2000 rolling blackouts where contrived to raise the price of electricity. Documentation provided as exhibit C of CARE’s October 6, 2000 FERC complaint in docket EL01-2  dated June 27, 2000 from IEPA, to the Governor directly, on the purported causes of the June 14, 2000 rolling blackouts in the San Francisco bay area, provides signed false statements from those same energy firms that are listed as attendees of the May 31, 2000 fundraiser for the Governor. What did the Governor and these IEPA members know of the IEPA’s plans regarding the contrived June 14, 2000 blackouts in the San Francisco bay area in whose heart laid Silicon Valley the blackouts intended victim; the high-tech economic heart of America?

86. CARE contends this is precisely the type of new evidence necessary to disclose evidence of anti-trust violations, fraud, energy market manipulation, and influence peddling, which raises the specter of actions occurring covered under the Racketeering Influence and Corrupt Organization Act (RICO) prior to and during the proceedings under docket EL00-95
.
87. The relief requested by CARE here is for California Governor Gray Davis, his agents and employees to be “disqualified” from appearing before the FERC in these proceedings due to “conflict of interest” resulting from his acceptance of campaign contributions from IEPA, and its member sellers, Calpine, Dynegy, Reliant, and Enron. That FERC grant the Lt. Governor of California leave to intervene out of time to represent California’s administrative branch in the remaining proceedings before the FERC.

Respectfully submitted, 
March 3, 2003, at Soquel, California
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Exhibit CARE-2.13 contains Reliants correspondences with Governor Davis, which provides false statements by Reliant on the events and circumstances surrounding the rolling blackouts of June 14, 2000 in the San Francisco bay area.

Exhibit CARE-2.14 An 11-22-00 e-mail between various Enron employees and IEPA’s members including Reliant, Calpine, Duke Energy, and others over preparation for a November 27th, 2000 meeting with the Governor’s staff. Includes a letter dated 11/24/00 to the Governor’s staff.

Exhibit CARE-2.15 e-mail between various Enron employees and IEPA’s members including Reliant, Calpine, Duke Energy, and others, over the 11/27/00 meeting with the governor. One member states “the traders in Portland want to get involved and want to resurrect discussions about reverse auction mechanism for forward contracts”.

Exhibit CARE-2.16 and CARE-2.17 December 6, 2000 and December 8, 2000 Enron memos on trading strategies provide corroborative evidence of Enron’s strategies used in concert with other IEPA members to exercising market power to unlawfully manipulate the California wholesale electricity market, resulting in grossly inflated wholesale electricity prices throughout the state and much of the western United States.

Exhibit CARE-2.18 Urgent 12-13-00 e-mail between various Enron employees and IEPA’s members including Reliant, Calpine, Duke Energy, and others, threatening DOE action to exercise emergency authority under the FPA, calls on IEPA members (CARE assumes were with holding capacity) to deliver power immediately, two days before FERC’s 12-15-00 Order in EL00-95
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Exhibit CARE-2.25 a 5-1-01 letter from Governor Davis’ staff to Enron’s Jeff Skilling, which starts with the refrain “as you know, the Davis Administration has been working aggressively to site new power plants”. CARE alleges this provides corroborative evidence of Governor Davis’ collusion with Enron to expedite power plant construction in the state as the necessary and only cure to the purported “energy crises”

Exhibit CARE-2.26 a 6-20-01 e-mail between various Enron employees and IEPA’s members including Dynegy, Reliant, Calpine, Duke Energy, and others, over Governor Davis political strategy and its implications on his re-election campaign of recovery of nine billion dollars in refunds through FERC.
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Exhibit CARE-2.28 a 5-25-02 Enron interoffice memo on damage control over the release of the December 6, 2000 and December 8, 2000 Enron trading strategy memos by the FERC on May 6, 2002.

Exhibit CARE-2.29 is an Excel graph showing the unprecedented exercise of market power in the PX Day-Ahead Market by IEPA members until December 27, 2000, followed by empirical evidence of market power by IEPA members in the ISO spot markets until the FERC adopted regional price controls on June 19, 2001.
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Verification

I am an officer of the intervening corporation herein, and am authorized to make this verification on its behalf. The statements in the foregoing document are true of my own knowledge, except matters, which are therein stated on information and belief, and as to those matters I believe them to be true.
I declare under penalty of perjury that the foregoing is true and correct.

Executed on March 3rd, 2003, at Soquel, California
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Michael E. Boyd – President, CARE 

CAlifornians for Renewable Energy, Inc. (CARE)


5439 Soquel Dr.




Soquel, CA  95073-2659




Tel:  (408) 891-9677




Fax: (831) 465-8491





michaelboyd@sbcglobal.net 

Certificate of Services

I hereby certify that I have this day served the foregoing document upon each person designated on the official service list under docket EL00-95-000, via electronic mail, and the ListServ, compiled by the Secretary in this proceeding in Docket EL00-95 et.al. and the ListServ established for the above captioned matter. Rule 2010(f)(3) provides that you may serve pleadings by email. I further certify that those parties without electronic mail have been served this day via US mail or the ListServ.

Dated March 3rd, 2003, at Soquel, California

Respectfully submitted,
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President, CARE 

5439 Soquel Drive 

Soquel, CA 95073

(831) 465-9809

E-mail: michaelboyd@sbcglobal.net










� ("In reviewing such applications, the Commission demands that the power marketer establish that it, and its affiliates, either do not have, or have adequately mitigated, market power in both generation and transmission.  The applicant must also establish that it cannot erect barriers to entry, and that there is no evidence of other behavior perceived as anti-competitive, such as affiliate abuse or reciprocal dealing.")


� Pursuant to the FERC regulations and Orders approving power marketer’s market-based rates “the Commission allows sales at market-based rates if the seller (and each of affiliates) does not have, or has adequately mitigated, market power in generation and transmission and cannot erect barriers to entry.”


� This is the subject of CARE’s original complaint in FERC docket number EL01-2.





� Exhibit CARE-1.2 - LABORERS LOCAL 1298 PENSION v. CALPINE CORPORATION, ANN B. CURTIS and PETER CARTWRIGHT, Case No. C-02-1560, filed April 1, 2002 US District Court Northern California. 


� Exhibit CARE-1.3 Pittsburg District Energy Facility, Docket No. 98-AFC-1 Project Summary


� IEPA members include those members of an unlawful “trust” identified in Exhibit C of CARE’s original FERC complaint in docket EL01-2, herein included as Exhibit CARE-2.1 and the Minutes of the December 14, 1999 meeting of IEPA, herein included as Exhibit CARE-2.2.  These power suppliers and energy marketers specifically include Duke Energy, Enron, Calpine, Dynegy, Reliant, and Mirant (formally known as Southern Company), and other Parties not subject to CARE’s discovery as a Party to these proceedings, yet who are under the FERC jurisdiction through grant of market rate sales authority.


� At all times noting that to obtain and maintain certification of powerplants and operations, generators must show compliance with all Laws Ordinances Regulations and Standards (“LORS”).  Obviously, generators that have engaged, are engaging or plan to engage in unlawful operations violating, inter alia, state and federal antitrust and unfair competition legislation, cannot meet this requirement.  Moreover, while engaged in past, present or future unlawful operations these entities, individually or as a group, are not allowed to enter into binding contracts, particularly with state or local public agencies.


� This is the subject of CARE’s original complaint in FERC docket number EL01-2.


� However, the FERC also claims to lack authority to mandate refunds or other retroactive relief.  This claim is disputed and is or will be the subject of litigation.


� These findings, made by public agencies duly empowered and under an official duty to make them, are conclusive on the issue of whether violations of law have occurred, are occurring or may occur in the future.  The violations may not be disregarded for a particular purpose (e.g., entering into long-term state contracts), at least not without specific legislative or executive action capable of discharging, revoking or otherwise render them null & void.


� See Exhibit CARE-2.29.


� Enron linked to California blackouts, Traders said manipulation began energy crisis by Jason Leopold May 16, 2002 LOS ANGELES (CBS.MW) -- Two days of rolling blackouts in June 2000 that marked the beginning of California's energy crisis were directly caused by manipulative energy trading, according to a dozen former traders for Enron and its rivals.





� FERC RIMS Submittal 20010417-0051


� See Exhibits CARE-2.16 and CARE-2.17


� FERC RIMS Submittal 20010907-5005





� This is the subject of CARE’s original complaint in FERC docket number EL01-2.





�  See FERC RIMS Submittal 20001010-0051 at � HYPERLINK "http://rimsweb1.ferc.gov/rims.q?rp2~rimsdocinfo~2094286" ��http://rimsweb1.ferc.gov/rims.q?rp2~rimsdocinfo~2094286�	  


� See FERC RIMS Submittal 20001102-0005 � HYPERLINK "http://rimsweb1.ferc.gov/rims.q?rp2~rimsdocinfo~2100827" ��http://rimsweb1.ferc.gov/rims.q?rp2~rimsdocinfo~2100827�  


� See FERC RIMS Submittal 20001208-5003 & RIMS Submittal 20001208-5004.





� See FERC RIMS Submittal 20010118-0030.


� FERC RIMS Submittal 20010327-0228


� FERC RIMS Submittal 20010417-0051





� This is the subject of CARE’s complaint EL01-2 submitted to the FERC October 6, 2000.


� FERC RIMS Submittal 20010709-5007


�  We conclude here by stating that based on the evidence CARE has provided, refunds should be based on the time period back to June 14, 2000 when IEPA and its members colluded with the ISO board to contrive the rolling blackouts in the San Francisco bay area. CARE exhibit 2.1 provides evidence of fraud commencing on this date by IEPA and its members providing a signed false statements on the causes of the rolling blackouts in the San Francisco bay.


� Governor Davis was/is also Party through his appointed agents to the California Electricity Oversight Board during the Discovery period January 1, 2000 through June 20, 2001. The EOB consists of three voting members appointed by the Governor of California, and two non-voting members appointed by the California House and Senate, respectively, plus a professional staff of analysts and lawyers. The EOB filed its Petition to Intervene on May 25, 200. In the State of California’s Motion to Intervene the Attorney General joined in the EOB’s motion requesting the Commission include purchases made by the State of California in the provisions permitting refund for sales in excess of just and reasonable rates on July 17, 2001.


� We note here for the record that IEPA, which purports to be a non-profit corporation, is prohibited from contributing non-profit corporate funds to the Governor’s re-election campaign under section 501(c)(3) of the US Tax Code.


� The “influence” CARE alleges the governor “peddled” was the reliability, and consumer/investor confidence in California’s energy markets. All this and the $71 billion dollars cost to California’s energy consumers spread over twenty years for the small price of a $100,000 campaign contribution a deal consummated on May 31, 2000.
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