UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION

San Diego Gas & Electric Company,

)
Docket Nos.
EL00-95-000

Complainant,




)


EL00-95-048

)

v.





)

)

Sellers of Energy and Ancillary Services
)

into Markets Operated by the California
)

Independent System Operator Corporation
)

and the California Power Exchange,

)

Respondent.




)

)

Investigation of Practices of the California
)


EL00-98-000

Independent System Operator and the
)


EL00-98-042

California Power Exchange


)


CARE’s Second Set of Data Requests on the California Parties
, Governor Davis, Independent Energy Producer’s Association, its members
, directors, officers, and employees, and CARE’s First Set of Data Requests on the Western Power Trading Forum

A news report disclosed by the San Jose Mercury News on September 10, 2002 titled Davis' fervor to raise funds irks many backers sites what gives the appearance of “influence peddling” between the State of California (AKA the California Parties, Electricity Oversight Board) via Governor Davis, his agents
, and employees with IEPA, its members, directors, officers, and employees in order to raise $100,000 for the support of his re-election campaign
 on May 31, 2000.

Another group asked to raise $100,000 to meet the governor were energy company executives.

On May 31, 2000, the Independent Energy Producers, a trade group whose members include such major power generators as Calpine, Duke and Reliant, hosted a fundraiser for Davis at the posh Sutter Club near the Capitol.

Industry sources said they were taken aback by the demand from the governor's campaign.

$100,000 minimum

``It was point-blank put to them that for him to have dinner with them they had to put together $100,000, that that's the price for having dinner with the governor,'' said Gary Ackerman, executive director of the Western Power Trading Forum, whose member companies attended.

The companies that took part -- Calpine, Dynegy, Reliant, Enron, Duke, Thermo-EcoTek and Williams -- each donated $10,000 to Davis' campaign within weeks of the event, but because fewer companies attended than expected, the total fell short of $100,000.

Industry sources said the Davis administration then called the IEP and asked that the organization make up the difference; records show the IEP then donated $25,000.

Following their release on May 6, 2002 by the FERC of the Enron memos, in a May 16, 2002 CBS MarketWatch report, titled Enron linked to California blackouts it stated, 

On June 14 and June 15 that summer, when a heat wave swept through Northern California and pushed temperatures above 100 degrees, the traders said Enron clogged Path 26 with power, essentially creating a bottleneck that would not allow power to be sent via Path 15 to Northern California. “What we did was overbook the line we had the rights on during a shortage or in a heat wave,'" one trader said. "We did this in June 2000 when the Bay Area was going through a heat wave and the ISO couldn't send power to the North. The ISO has to pay Enron to free up the line in order to send power to San Francisco to keep the lights on. But by the time they agreed to pay us, rolling blackouts had already hit California and the price for electricity went through the roof.”

The CBS MarketWatch report corroborates CARE’s claim that the June 14, 2000 rolling blackouts where contrived to raise the price of electricity. Documentation provided as exhibit C of CARE’s October 6, 2000 FERC complaint in docket EL01-2  (included as figure 1 below) dated June 27, 2000 from IEPA, to the Governor directly, on the purported causes of the June 14, 2000 rolling blackouts in the San Francisco bay area, provides signed false statements from those same energy firms that are listed as attendees of the May 31, 2000 fundraiser for the Governor. What did the Governor and these IEPA members know of the IEPA’s plans regarding the contrived June 14, 2000 blackouts in the San Francisco bay area in whose heart laid Silicon Valley the blackouts intended victim; the high-tech economic heart of America?

CARE contends this is precisely the type of new evidence necessary to disclose evidence of anti-trust violations, fraud, energy market manipulation, and influence peddling, which raises the specter of actions occurring covered under the Racketeering Influence and Corrupt Organization Act (RICO) prior to and during the proceedings under docket EL00-95
. 

CARE alleges there is the appearance of and discoverable evidence that the California Parties under the direction of the Governor, their/his agents, or employees, along with the IEPA, its members, directors, officers, and employees had knowledge of the causes of the May 22, 2000 price spike in the energy markets that began the so-called “Energy Crises” and which resulted in black-outs in the San Francisco bay area on the hottest day of the year on June 14, 2000
. 10 deaths have been attributed to these rolling blackouts. We provide the following data requests on the basis that we wish to adduce additional evidence and proposed new and/or modified findings of fact based upon proffered evidence that is either indicative or counter-indicative of market manipulation, fraud, influence peddling, and any other actions covered under RICO.

CARE position in this proceeding has remained the same since filing our original complaint on October 6, 2000, and as amended on October 30, 2000 to include California’s Investor Owned Utilities. CARE contends that the blackouts occurred because Independent Energy Producers Association, its member sellers of energy and ancillary services into energy and ancillary services markets operated by the California Independent System Operator and California Power Exchange; the scheduling coordinators acting on behalf of aforementioned sellers; the California Independent System Operator Corporation; had created a CAISO/generator trust to drive up the price of electricity, and justify expedited power plant construction in California to further maximize generator profits. 

Our position following the September 10, 2002 San Jose Mercury News report’s release has been changed to include facts indicative of fraud, energy manipulation, and influence peddling.
 This data request is offered up in “good faith” by CARE to provide the respondent parties an opportunity to provide evidence indicative or counter-indicative of CARE’s claims, and to supplement the current administrative records in this case.

In the interest of the other Parties in this proceeding we request that the California Parties, Governor Davis, IEPA
, and WPTF, make your responses available to the other Parties in this proceeding. To the degree that you are not claiming protection for your responses file a copy on the FERC’s FERRIS filing system and the ListServ for docket EL00-95 so as to make it available for the public as well as the other Parties’ inspection.

DEFINITIONS AND INSTRUCTIONS

A.
Definitions
1. “Communication(s)” includes all verbal and written communications of every kind, including but not limited to telephone calls, conferences, and correspondence, and all memoranda concerning the requested communication.

2.  “Documentation” refers to all writings and records of every type in your posses​sion, control, or custody, including but not limited to: testimony and exhibits, memoranda, correspondence, letters, reports (including drafts, preliminary, interme​diate, and final reports), surveys, analyses, studies (including economic and market stud​ies), summaries, comparisons, tabulations, charts, books, pamphlets, photographs, maps, bulletins, corporate or other minutes, notes, diaries, log sheets, ledgers, transcripts, microfilm, microfiche, computer data, computer files, computer tapes, computer inputs, computer outputs and printouts, vouchers, accounting statements, budgets, workpapers, engineering diagrams (including "one-line" diagrams), mechanical and electrical record​ings, tele​phonic and telegraphic communications, speeches, and all other records, written, electrical, mechanical, or otherwise and drafts of any of the above.

“Document(s)” includes the following:

a. copies of documents, where the originals are not in your possession, custody or control;

b. every copy of a document which contains handwritten or other notations or which other​wise does not exactly duplicate the original or any other copy.

c. any attachments or appendices to any document.

3. “You” and “your” means California Parties, Governor Davis, their/his agents, or employees, along with the IEPA, WPTF, its members, directors, officers, and employees.

4. “Party” means, with respect to a proceeding


a. a person filing any application, petition, tariff or rate filing, complaint, or

any protest.


b.
any respondent to a proceeding; or


c.
any person whose intervention in a proceeding is effective under

Commission Rule 214.

5. “Person” refers to, without limiting the generality of its meaning, every natural person, corporation, partner​ship, association (whether formally organized or ad hoc), joint venture, unit operation, cooperative, municipality, commission, governmental body or agency, or any other group or other organization.

6. “Conflicts of interest” means conflicts of interest as defined in 18 USC Sec. 207 Title 18 - Crimes And Criminal Procedure, Part I – Crimes, Chapter 11 - Bribery, Graft, and Conflicts Of Interest, and the California Political Reform Act's conflict-of-interest provisions (section 87100 et seq). The Commission spelled out the principles necessary for the formation of an ISO in its Open Access Rule--Order No.888--in April 1996. To preserve the integrity of the ISO, one of these principles addresses conflict of interest standards. It states, “that an ISO and its employees should not have any financial interest in the economic performance of the ISO's market participants”.

B.
Instructions
1. These data requests call for all information, including information contained in documents, which relates to the subject matter of the data requests and which is known or available to you.  If there is no responsive information or document, please so state.

2. Where a data request has a number of separate subdivi​sions or related parts or portions, a complete response is required to each subdivision, part, or portion.  Any objection to a specific data request should clearly indicate the subdivision, part, or portion of the data request to which it is directed.

3. If a data request specifically requests an answer in response rather than the production of documents, an answer is required.  The production of documents will not suffice.

4. If information requested is not available in the exact form requested, provide such information or documents as are available that best respond to the data request.

5. Publicly available documents:  If information requested is publicly available on the internet, the exact Web address of the responsive information may be provided in lieu of producing the document; provided, however, that access to the document shall not require any type of registration through such Web site.

6. These data requests are continuing in nature and require supplemental responses when further or different informa​tion with respect to the same is obtained.

7. Each response should be furnished on a separate page headed by the individual data request number being answered.  Individual responses of more than one page should be stapled or bound and each page consecutively numbered.

8. In each response, including the production of all documents, designate the data request(s) being answered, using the same number used by CARE in these data requests.

9. Each data request to, “Provide all documents . . . “ or similar phrases includes a request for the “identification” (see Definitions) of all such documents.  To the extent that a document is self-identifying, it need not be separately identified.

10. For each document produced or identified in a response which is computer generated, state separately (i) what types of data, files, or tapes are included in the input and the source thereof, (ii) the form of the data which constitutes machine input (e.g., punch cards, tapes), (iii) a description of the recordation system employed (including program descriptions, flow charts, etc.), and (iv) the identity of the person who was in charge of the collection of input materials, the processing of input materials, the data bases utilized, and the programming to obtain the output.

11. If a data request can be answered in whole or in part by reference to the response to another data request served in this proceeding, it is sufficient to so indicate by specifying the other data request by participant and number, by specifying the parts of the other response which are responsive, and by specifying whether the response to the other data request is a full or partial response to the instant data request.  If it constitutes a partial response, the balance of the data request must be answered.

12. If you cannot answer a data request in full, after exercising due diligence to secure the information necessary to do so, state the answer to the extent possible, state why you cannot answer the data request in full, and state what information or knowledge you have concerning the unanswered portions.

13. If, in answering any of these data requests, you believe that any data request or definition or instruction applicable thereto is ambiguous, set forth the language you believe is ambiguous and the interpretation you are using in responding to the data request.

14. If a document requested is unavailable, identify the document, describe in detail the reasons the document is unavailable, and state where the document can be ob​tained.

15. If you assert that any document responsive to a data request has been destroyed, state when and why it was destroyed, identify the person who directed the destruction, and identify all documents relevant to the destruction or the explanation.  If the document was destroyed pursuant to your document retention/destruction program, identify and produce a copy of the guideline, policy or company manual describing such retention/destruction program.

16. Where a data request seeks information by year or years, indicate whether the information is provided on a calendar or fiscal year basis.  If provided on a fiscal year basis, state the dates on which each fiscal year begins and ends.

17. If you refuse to respond to any discovery request by reason of a claim of privilege, or for any other reason, state in writing the type of privilege claimed and the facts and circumstances you rely upon to support the claim of privilege or the reason for refusing to respond.  To the extent you assert a claim of privilege with respect to any responsive documents, please provide an index identifying each of those documents, that includes the date of each individual document, its title, its recipient(s) and its sender(s), a summary of the contents of the document and the basis of claim of privilege. 

18. Each response must be verified under oath in writing and each document produced shall be verified under oath in writing as being an authentic original document or a true duplicate of an authentic original document.

19. Identify the person responsible (whether primarily or indirectly) for preparing and providing each response.  If a data request is directed to the testimony or an exhibit of a witness and is answered by another person, please state whether the witness agrees with the response.  

20. If no document is responsive to a data request, then so state.  In each such instance the data request should be treated as an interrogatory; thus, provide a full and detailed explanation of the rationale, support, or basis underlying the information included in filings with the Federal Energy Regulatory Commission, or underly​ing the position you have taken on the issue, which relates to the subject of the request.

21. The singular form of a word shall be interpreted as plural, and the plural form of a word shall be interpret​ed as singular whenever appropriate in order to bring within the scope of these data requests any information or documents which might otherwise be considered to be beyond its scope.

22. Any reference to the Party to whom the data request was addressed also includes any merged or consolidated predecessors or predecessor in interest; subsidiaries past or present; and all persons acting under contractual arrangements with or acting on behalf of the Party to whom the data request was addressed.
Data Requests on the California Parties, Governor Davis, IEPA, WPTF, its members, directors, officers, and employees

CARE/CAL, IEPA 2.1-WPTF 1.1

Provide all documentation and communications between and among the members of the California Parties, Governor Davis, their/his agents, and employees with the IEPA, its members, directors, officers, employees regarding the energy markets, market strategies, and/or campaigns, the appointments of state officers and/or employees made by the Governor, and additionally that the California Parties disclose all campaign contributions, statements of economic interest, or any other possible appearances of conflict of interest between and among the members of the California Parties, Governor Davis, their/his agents, and employees with the IEPA, its members, directors, officers, employees for the time period January 1, 2000 through June 20, 2001.

CARE/CAL, IEPA 2.2-WPTF 1.2

Please confirm or deny and provide documentary or other evidence of communications corroborative of your claim regarding the IEPA’s 5-31-00 fundraiser for Governor Davis’ re-election campaign that WPTF executive director Gary Ackerman’s claim regarding access to the Governor, “It was point-blank put to them that for him to have dinner with them they had to put together $100,000, that that's the price for having dinner with the governor,'' is false.

CARE/CAL, IEPA 2.3-WPTF 1.3

Please confirm or deny and provide documentary or other evidence of communications corroborative of your claim regarding your involvement or knowledge of the events and circumstances surrounding the June 14, 2000 rolling blackouts in the San Francisco bay area, as reported May 16, 2002, by CBS Market Watch.

On June 14 and June 15 that summer, when a heat wave swept through Northern California and pushed temperatures above 100 degrees, the traders said Enron clogged Path 26 with power, essentially creating a bottleneck that would not allow power to be sent via Path 15 to Northern California. “What we did was overbook the line we had the rights on during a shortage or in a heat wave,'" one trader said. "We did this in June 2000 when the Bay Area was going through a heat wave and the ISO couldn't send power to the North. The ISO has to pay Enron to free up the line in order to send power to San Francisco to keep the lights on. But by the time they agreed to pay us, rolling blackouts had already hit California and the price for electricity went through the roof”
CARE/CAL, IEPA 2.4-WPTF 1.4
Provide all documentation and communications between and among the members of the California Parties, Governor Davis, their/his agents, and employees with the IEPA, its members, directors, officers, employees regarding the $10,000 -- Calpine, Dynegy, Reliant, Enron, Duke, Thermo-EcoTek and Williams -- each donated to Davis' campaign within weeks of the 5-31-00 event.


CARE/CAL, IEPA 2.5-WPTF 1.5
Provide affidavits signed under penalty of perjury by the person(s) who was (were) involved in any way with communications between and among the members of the California Parties, Governor Davis, their/his agents, and employees, with the IEPA, its members, directors, officers, employees regarding those responses provided to the previous four questions in CARE’s Second Set of Data Requests on the California Parties, Governor Davis, Independent Energy Producer’s Association, its members, directors, officers, and employees, and CARE’s first set of data requests on the Western Power Trading Forum.

CARE/IEPA 2.6
Provide an affidavit signed under penalty of perjury by Jan Smutney-Jones in his capacity as executive director of IEPA, and as the former President of the board of directors of California Independent System Operator Corporation (CAISO), any communications provided by IEPA and/or the CAISO, between and among the members of the California Parties, Governor Davis, their/his agents, and employees, with the IEPA, its members, directors, officers, employees regarding those responses provided to the first four questions in CARE’s Second Set of Data Requests on the California Parties, Governor Davis, Independent Energy Producer’s Association, its members, directors, officers, and employees, and CARE’s first set of data requests on the Western Power Trading Forum.

[image: image1.png]Wa%%





[image: image4.wmf] 

STATE OF CALFORNIA

 

ELECTRICITY OVERSIGHT BOARD

 


[image: image5.png]INDEPENDENT
ENERCY
PRODUCERS

[pocker]
f— 2o
S oate Glate
SR o IRECD el oo
[ ——— i
Jna——"

e sy Sty s soton 59t o g o st 80

oy e oy v i s

i n s ——
e o o
L i
R e s

Sandon ot i g By v s P o vty
e e e t

L o A G e S e
b sl




[image: image6.png]oo st s e e bty iy e
o My e v

e e
BB ) e 1o o sevce ety i e

Vb

Ry

w
oot
[ty





Respectfully submitted, 
February 4, 2003, at Soquel, California
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Michael E. Boyd – President, CARE
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Gray Davis, Governor

May 25, 2001

VIA ELECTRONIC TRANSMISSION

Hon. David P. Boergers, Secretary

Federal Energy Regulatory Commission

888 First Street, NE

Washington, D.C. 20426

Re:
California Independent System Operator Corporation, 


Docket Nos. EL00-95-030 and EL00-98-029

Dear Secretary Boergers:

Attached for filing in the above-captioned dockets is the California Electricity Oversight Board’s Motion to Intervene and Comments.  

Thank you for your assistance.

Sincerely,

M. Catherine George

Senior Staff Counsel

Enclosures

cc:  Official Service List of EL00-95-030 and EL00-98-029

Verification

I am an officer of the intervening corporation herein, and am authorized to make this verification on its behalf. The statements in the foregoing document are true of my own knowledge, except matters, which are therein stated on information and belief, and as to those matters I believe them to be true.
I declare under penalty of perjury that the foregoing is true and correct.

Executed on February 5th, 2003, at Soquel, California
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Michael E. Boyd – President, CARE 

CAlifornians for Renewable Energy, Inc. (CARE)


5439 Soquel Dr.




Soquel, CA  95073-2659




Tel:  (408) 891-9677




Fax: (831) 465-8491





michaelboyd@sbcglobal.net 

Certificate of Services

I hereby certify that I have this day served the foregoing document upon each person designated on the official service list under docket EL00-95-000, via electronic mail, and the ListServ, compiled by the Secretary in this proceeding in Docket EL00-95 et.al. and the ListServ established for the above captioned matter. Rule 2010(f)(3) provides that you may serve pleadings by email. I further certify that those parties without electronic mail have been served this day via US mail or the ListServ.

Dated February 5th, 2003, at Soquel, California

Respectfully submitted,
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President, CARE 

5439 Soquel Drive 

Soquel, CA 95073

(831) 465-9809

E-mail: michaelboyd@sbcglobal.net
Figure � SEQ Figure \* ARABIC �1� June 27, 2000 letter from IEPA to Governor Davis on the purported causes of            the June 14, 2000 blackouts.
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� The State of California, ex rel. Bill Lockyer, Attorney General, Governor Davis, the California Energy Commission, the California Electricity Oversight Board, the Public Utilities Commission of the State of California, Pacific Gas and Electric Company, and Southern California Edison Company (collectively, California Parties)


� The following “members” of IEPA are Parties to this proceeding and therefore are subject to Discovery here; Calpine Corporation, Calpine Energy Services, L.P., Duke Energy Trading and Marketing, LLC and Duke Energy North America, LLC, Duke Energy Morro Bay, LLC, Duke Energy Moss Landing, LLC, Duke Energy Oakland, LLC, Duke Energy South Bay, LLC (collectively “Duke Energy”), Dynegy Marketing and Trade; El Segundo Power, LLC; Long Beach Generation LLC; Cabrillo Power I LLC; Cabrillo Power II LLC; and Dynegy Power Services, Inc. (collectively “Dynegy”), Enron Power Marketing, Inc., Enron Energy Services, Inc., Reliant Energy Services, Inc., Reliant Energy Power Generation, Inc., Mirant Americas Energy Marketing, LP (“Mirant”), Mirant California, LLC (“Mirant California”), Mirant Delta, LLC (“Mirant Delta”), Mirant Potrero, LLC (“Mirant Potrero”) (collectively, “Mirant”), and Williams Energy Marketing & Trading Company. To the degree that IEPA has access to relevant information from others who are not a Party under docket EL00-95 but are members listed in attendance of the May 31, 2000 campaign fundraiser, and/or are listed on IEPA’s June 27, 2000 letter to the Governor, responsive communications must be produced.


� Governor Davis was/is a Party to Discovery to the degree that he acted through his appointed agents to the California Electricity Oversight Board during the Discovery period January 1, 2000 through June 20, 2001. A fundamental dispute exists over who controls the ISO’s governance, the Governor’s appointees or the FERC’s? CARE submitted a compromise motion under this proceeding allowing one vote per individual stakeholder irrespective of class distinction in the election of a five-member ISO board, on 9-26-2002.  In this regard FERC has found, “specifically, the Commission noted that it could not ‘accept a permanent role for the Oversight Board in the governance or operation of the ISO, or appellate review of ISO Board decisions, because these matters are within our exclusive jurisdiction’” (See PG&E II at 61,818). The EOB consists of three voting members appointed by the Governor of California, and two non-voting members appointed by the California House and Senate, respectively, plus a professional staff of analysts and lawyers. The EOB filed its Petition to Intervene on May 25, 2001 (the cover letter under the Governor’s seal is provided below). In the State of California’s Motion to Intervene the Attorney General joined in the EOB’s motion requesting the Commission include purchases made by the State of California in the provisions permitting refund for sales in excess of just and reasonable rates on July 17, 2001.


� We note here for the record that IEPA, which purports to be a non-profit corporation, is prohibited from contributing non-profit corporate funds to the Governor’s re-election campaign under section 501(c)(3) of the US Tax Code.


� Enron linked to California blackouts, Traders said manipulation began energy crisis by Jason Leopold May 16, 2002 LOS ANGELES (CBS.MW) -- Two days of rolling blackouts in June 2000 that marked the beginning of California's energy crisis were directly caused by manipulative energy trading, according to a dozen former traders for Enron and its rivals.


� The “influence” CARE alleges the governor “peddled” was the reliability, and consumer/investor confidence in California’s energy markets. All this and the $71 billion dollars cost to California’s energy consumers spread over twenty years for the small price of a $100,000 campaign contribution a deal consummated on May 31, 2000.


� This is the subject of CARE’s original complaint in this proceeding under docket EL01-2, filed October 6, 2000.


� This includes Discovery of other actions covered under the Racketeering Influence and Corrupt Organization Act (RICO) involving IEPA and the California Parties, including the Governor.


� The specific Sellers who are members of IEPA and are subject to Discovery in this set of data requests are listed in footnote 2. 
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