UNITED STATES OF AMERICA

FEDERAL ENERGY REGULATORY COMMISSION


El Paso Electric Company


)


Enron Power Marketing, Inc.

)
Docket No. EL02-113-000


Enron Capital and Trade


)



Resources Corporation

)


BEFORE JUDGE CARMEN A. CINTRON

COMMENTS ON SETTLEMENT PROCESS

AND REQUEST FOR THIRTY-DAY STAY
1. In your Honor’s March 27, 2003 Order you specified that regarding El Paso Electric Company’s (“El Paso’s”) Motion to Strike the Prepared Direct and Rebuttal Testimony of the City of Tacoma, Washington and directed “It is ordered that answers to this motion be filed on March 31, 2003”. It is not clear to CARE whether or not we are required to appear but to exercise the utmost caution we request to be excused from the April 1, 2003 Oral Argument in the above captioned proceedings.

2. Good cause exists because CARE’s attendance at the April 1, 2003 oral argument is precluded due to our economic hardship. CARE simply does not have the resources to obtain legal counsel or other expert assistance, to fully, fairly, knowledgeably and meaningfully participate in your statutorily mandated administrative process.  CARE has requested before the FERC and been denied available compensation or other assistance (pursuant to 16 USC Sec. 825q-1) to facilitate our public participation in order to preserve and protect all our legal rights.

3. Because CARE has limited resources it is not possible for us to fly to the distant Washington D.C. location necessary to participate in the April 1, 2003 oral argument. We respectfully request your honor excuse CARE from attendance at the April 1, 2003 oral argument.

4. CARE comments that due to the March 26, 2003 release of FERC staff’s Final Report on Price Manipulation in Western Markets in docket PA02-2-000, CARE respectfully requests your honor delay these proceedings (issue a Stay) by thirty days to allow all the Parties an opportunity to incorporate the recent staff findings and upcoming relevant Commission Orders still forthcoming within the next thirty days that are directly relevant to the remaining issues in dispute here and the proposed settlement agreements between El Paso and the Commission Trial Staff, and the California Parties. Wherefore we concur with the City of Tacoma’s motion to suspend the procedural schedule.    CARE has not yet been provided copies of the two proposed settlements so we do not yet have sufficient information to determine whether or not either settlement protects the interests of CARE’s membership in these proceedings.

5. As an “Offer of Proof” CARE provides herein findings that are relevant to the above caption matters from the aforementioned “Final Staff Report”.

6. Final Staff Report on Price Manipulation in the Western Markets at ES-6
. 

Market participants provided false reports of natural gas prices and trade volumes to industry publications. These publications used the reports to compile price indices, and false reporting became epidemic. Five major traders (Williams, Dynegy, AEP, CMS, and El Paso Merchant Energy) have admitted that their employees falsified information provided to Gas Daily and Inside FERC, the most influential and relied-upon compilers of natural gas price indices. The false reporting included fabricating trades, inflating the volume of trades, omitting trades, and adjusting the price of trades. The predominant motives for reporting false information were to influence reported gas prices, to enhance the value of financial positions or purchase obligations, and to increase reported volumes to attract participants by creating the impression of more liquid markets. Market participants that sold power in California, or that were affiliated with such sellers, also had incentives to manipulate reported prices because the clearing price set for power was based, in part, on natural gas spot prices. 

7. The Final Staff Report on Price Manipulation in the Western Markets Table VII-6 at VII-9 demonstrates that El Paso Merchant Energy engaged in 8 so-called wash trades.

8. The Final Staff Report on Price Manipulation in the Western Markets Chapter VI at VI-35 to VI-36 demonstrates that almost all the counter parties to these wash trades have been named by Commission Staff as Parties who where involved with Enron in trading strategies that were based on false information and that had an adverse effect on the markets.

Recommended Commission Responses

The Enron trading strategies that were based on false information and that had an adverse effect on the markets are encompassed within the MMIP protocol of the Cal ISO and Cal PX tariffs. Therefore, Staff recommends that the Commission initiate show cause proceedings for the companies listed in this chapter, with disgorgement of unjust profits associated with the various transmission congestion strategies (e.g., non-firm exports, death star, and wheel-out), load shift, ancillary service sales without the necessary resources, megawatt laundering, and selling non-firm energy as firm energy. These proceedings should involve both public and nonpublic utilities that engaged in these strategies under the Cal ISO and Cal PX tariffs.

We emphasize that the trading strategies—while bearing Enron’s name—were not limited to Enron but appear to have been widely engaged in by numerous parties. Indeed, it would appear to Staff that the majority of public utility entities, and some nonpublic utilities, engaged in at least some of the trading strategies some time during the 2-year review period. The cumulative effect of this prevalent alleged misconduct is that customers did not pay just and reasonable rates for wholesale electricity. This is because the trading strategies as a whole adversely affected the operations of Cal ISO or Cal PX markets and the calculation of the market-clearing price, which is dependent on participants engaging in bidding practices consistent with the Cal ISO and Cal PX tariffs and market rules, and not gaming the system or otherwise taking undue advantage of market rules.

All of the market participants identified in the Cal ISO study by its initial screen should be required to show cause why their behaviors did not constitute gaming in violation of the Cal ISO and Cal PX tariffs, with disgorgement of unjust profits associated with the violations or other appropriate remedies. Those market participants are as follows:

♦ Sempra

♦ San Diego Gas & Electric

♦ Morgan Stanley Capital Group

♦ Coral Power, LLC

♦ Powerex or British Columbia

♦ Enron Power Marketing Inc. and its affiliate, Enron Energy Services Inc.

♦ Avista Energy Inc.

♦ Pacific Gas and Electric Company

♦ American Electric Power Services Corporation

♦ Duke Energy Trading & Marketing

♦ Mirant (previously known as Southern Company Energy

Marketing, L.P.)

♦ Cargill-Alliant, LLC

♦ Idaho Power Company

♦ Puget Sound Energy

♦ Dynegy

♦ PGE Energy Services

♦ Calpine Corporation

♦ Modesto Irrigation District

♦ City of Glendale, California

♦ City of Azusa, California

♦ City of Riverside, California

♦ City of Pasadena, California

♦ City of Vernon, California

♦ Salt River Project

♦ Reliant

♦ Arizona Public Service Company

♦ Williams Energy Services Corporation

♦ PacifiCorp

♦ Automated Power Exchange

♦ Bonneville Power Administration (BPA)

♦ Portland General Electric

♦ Los Angeles Department of Water and Power (LADWP)

♦ Aquila

♦ Southern California Edison

♦ Citizens Electric

♦ Constellation Power Service

♦ Sierra Pacific Power Company

CARE notes here that El Paso Energy while not specifically on the list here is identified over a hundred times in the Final Staff report as a participant in Enron trading strategies, and has made admissions to such. For example, On December 2, 2002, the Office of the United States Attorney in Houston indicted a former vice president of El Paso Energy on charges of false reporting and wire fraud in connection with his reporting of false trades to Inside FERC on November 30, 200. El Paso Corporation acknowledged on December 4, 2002, that Todd Geiger, a vice president at its El Paso Merchant Energy unit, was charged by Federal authorities with knowingly providing inaccurate gas price data to a trade publication. The false trade data were allegedly provided for transactions at Sumas, on the United States-Canada border.

8. CARE’s position on these two proposed Settlements is that the Parties to them have a duty to reach a settlement that is equitable to all Parties involved including CARE as an intervener in such. The Parties to these settlement to date have failed to provide CARE an opportunity to review their proposed settlements, failed to allow us an opportunity to comment or protest the settlements, and therein denied CARE its constitution rights to “due process” and “equal protection”. Because these Parties have all been individually named as participants in Enron trading strategies by FERC staff we respectfully request the FERC staff seek refunds from respondents of all profits made in excess of the cost of service provided and execute changes to all bilateral agreements to return them to a cost basis, as CARE contends these Parties have voluntarily waived their market based rate authority by participating in Enron trading strategies.







Respectfully submitted,
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Filed Electronically 3-31-03 

Michael E. Boyd – President, CARE

5439 Soquel Drive

Soquel, California 95073 

(831) 465-9809

E-mail: michaelboyd@sbcglobal.net
Verification
I am an officer of the intervening corporation herein, and am authorized to make this verification on its behalf. The statements in the foregoing document are true of my own knowledge, except matters, which are therein stated on information and belief, and as to those matters I believe them to be true.
I declare under penalty of perjury that the foregoing is true and correct.

Executed on March 31st, 2003, at Soquel, California
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Michael E. Boyd – President, CARE 

CAlifornians for Renewable Energy, Inc. (CARE)


5439 Soquel Dr.




Soquel, CA  95073-2659




Tel:  (408) 891-9677




Fax: (831) 465-8491





michaelboyd@sbcglobal.net 


Certificate of Services

I hereby certify that I have this day served the foregoing document upon each person designated on the official service list under docket EL02-113-000, via electronic mail, and the ListServ, compiled by the Secretary in this proceeding in Docket EL00-95 et.al. until such time as the ListServ is established for the above captioned matter. Rule 2010(f)(3) provides that you may serve pleadings by email. I further certify that those parties without electronic mail have been served this day via US mail or the ListServ.

Dated at March 31st, 2003, at Soquel, California

Respectfully submitted,
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President, CARE 

5439 Soquel Drive 

Soquel, CA 95073

(831) 465-9809

E-mail: michaelboyd@sbcglobal.net 

� Chapter III: Traders Attempted To Manipulate Price Indices Through False Reporting.
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